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Date: 4/30/2013

First Judicial District Court - Bonner County

Time: 11

ROAReport

Page 1 of

Case: CV-2012-0000964 Current Judge: Idaho Supreme Court

User: HUMRICH

Raymond Scott Peck vs. State Of Idaho, Dept Of Transportation
Raymond Scott Peck vs. State Of Idaho, Dept Of Transportation
Date

Code

User

6/5/2012

NCOC

BOWERS

New Case Filed - Other Claims

BOWERS

Filing: L3 - Appeal or petition for judicial review or Steve Verby
cross appeal or cross-petition from commission,
board, or body to district court Paid by: Finney,
Finney, Finney Receipt number: 0474585 Dated:
6/5/2012 Amount: $88.00 (Check) For: Peck,
Raymond Scott (plaintiff)

APER

DRIVER

Plaintiff: Peck, Raymond Scott Appearance John Steve Verby
A Finney

PFJR

DRIVER

Petition for Judicial Review and Ex Parte
Application for Stay of Agency Decision

Steve Verby

HENDRICKSO

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Susan
Servick Receipt number: 0474994 Dated:
6/12/2012 Amount: $.00 (Cash) For: State Of
Idaho, Dept Of Transportation (defendant)

Steve Verby

APER

HENDRICKSO

Defendant: State Of Idaho, Dept Of
Transportation Appearance Susan K. Servick

Steve Verby

OBJC

HENDRICKSO

Objection To Proposed Stay of Agency Decision

Steve Verby

6/13/2012

ORDR

DRIVER

Order Denying Staying of Disqualification of
Commercial Driving Privileges

Steve Verby

6/14/2012

NOHG

HENDRICKSO

Notice Of Hearing

Steve Verby

HRSC

HENDRICKSO

Hearing Scheduled (Hearing Scheduled
Steve Verby
07/18/201209:15 AM) Petitioner's Application for
Stay of Agency Decision

6/1512012

NOTC

DRIVER

Notice of Lodging of Agency Record

6/18/2012

NOTC

DRIVER

Notice of Estimate of Transcript Cost - for
Steve Verby
transcript from the Administrative Hearing held on
May 15, 2012 to be $175.00

6/29/2012

NOTC

DRIVER

Notice of Filing Agency Record

Steve Verby

DRIVER

Agency Record

Steve Verby

6/11/2012

Steve Verby

Steve Verby

7/2/2012

LETT

OPPELT

Letter From Beth Schiller, Driver Services

Steve Verby

7/18/2012

CMIN

OPPELT

Court Minutes
Hearing type: Appliction for Stay of Agency
Decision
Hearing date: 7/18/2012
Time: 9:23 am
Courtroom:
Court reporter: Anne Brownell
Minutes Clerk: Cherie Moore
Tape Number: 2
John Finney
Susan Servick by telephone

Steve Verby
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Case: CV-2012-0000964 Current Judge: Idaho Supreme Court
Raymond Scott Peck vs. State Of Idaho, Dept Of Transportation

Raymond Scott Peck vs. State Of Idaho, Dept Of Transportation
Date

Code

User

7/18/2012

DCHH

OPPELT

Hearing result for Hearing Scheduled scheduled Steve Verby
on 07/18/2012 09:15 AM: District Court Hearing
Held
Court Reporter: Anne Brownell
Number of Transcript Pages for this hearing
estimated: Petitioner's Application for Stay of
Agency Decision - Less Than 100 Pages

GRNT

OPPELT

Hearing result for Hearing Scheduled scheduled
on 07/18/2012 09:15 AM: Motion Granted
Petitioner's Application for Stay of Agency
Decision

Steve Verby

ORDR

OPPELT

Order Staying Disqualification of Commercial
Driving Privileges

Steve Verby

NOTC

DRIVER

Notice of Filing Supplemental Agency Record

Steve Verby

DRIVER

Supplemental Agency Record

Steve Verby

OR DR

OPPELT

Order of Reassignment

John T. Mitchell

CHJG

OPPELT

Change Assigned Judge

John Stegner

ORDR

OPPELT

Order Assigning Judge

John Stegner

CHJG

OPPELT

Change Assigned Judge

Jeff Brudie

8/8/2012

MISC

OPPELT

Records Requested by Judge Brudie Sent on
8-9-12

Jeff Brudie

9/12/2012

ORDR

DRIVER

Order Scheduling Briefs and Arugment Appellant's brief due October 16,2012
Respondent brief due November 13, 2012
Any Reply brief due December 4, 2012
Argument on January 8, 2013 at 11 :00 am

Jeff Brudie

HRSC

DRIVER

Hearing Scheduled (Oral Argument on Appeal
01/08/2013 11 :00 AM) In Nez Perce County;
court will initiate the call.

Jeff Brudie

10116/2012

BREF

DRIVER

Petitioner's Opening Brief

Jeff Brudie

11/13/2012

BREF

DRIVER

Respondent's Brief

Jeff Brudie

12/3/2012

BREF

DRIVER

Petitioner's Reply Brief

Jeff Brudie

1/8/2013

DCHH

HENDRICKSO

Hearing result for Oral Argument on Appeal
Jeff Brudie
scheduled on 01/08/2013 11 :00 AM: District
Court Hearing Held
Court Reporter: Nancy Towler
Number of Transcript Pages for this hearing
estimated: In Nez Perce County; court will initiate
the call.

DPHR

HENDRICKSO

Jeff Brudie
Hearing result for Oral Argument on Appeal
scheduled on 01/08/2013 11 :00 AM: Disposition
With Hearing In Nez Perce County; court will
initiate the call.

OPIN

OPPELT

Opinion and Order on Petition for Judicial Review Jeff Brudie

CDIS

HENDRICKSO

Civil Disposition entered for: State Of Idaho, Dept Jeff Brudie
Of Transportation, Defendant; Peck, Raymond
Scott, Plaintiff. Filing date: 2/4/2013

7/3012012
8/1/2012
8/2/2012

2/4/2013

Judge
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Raymond Scott Peck vs. State Of Idaho, Dept Of Transportation
Judge

Date

Code

User

2/4/2013

STAT

HENDRICKSO

STATUS CHANGED: closed pending clerk action Jeff Brudie

KRAMES

Filing: L4 - Appeal, Civil appeal or cross-appeal to Jeff Brudie
Supreme Court Paid by: Finney, Finney &
Finney, PA Receipt number: 0487283 Dated:
3/11/2013 Amount: $109.00 (Check) For: Peck,
Raymond Scott (plaintiff)

BNDC

KRAMES

Bond Posted - Cash (Receipt 487284 Dated
3/11/2013 for 200.00)

Jeff Brudie

BNDC

KRAMES

Bond Posted - Cash (Receipt 487285 Dated
3/11/2013 for 100.00)

Jeff Brudie

NOTA

HUMRICH

NOTICE OF APPEAL

Jeff Brudie

APSC

HUMRICH

Appealed To The Supreme Court

Jeff Brudie

CHJG

HUMRICH

Change Assigned Judge

Idaho Supreme Court

3/12/2013

CCOA

HUMRICH

Clerk's Certificate Of Appeal - Copy to file;
Original mailed to ISC with certified copies of
NOTA, The Opinion and Order on Petition for
Judicial Review, ROAs and receipt for appeal
filing fee

Idaho Supreme Court

3/29/2013

NLT

HUMRICH

Notice Of Lodging Transcript On Appeal - by
Nancy Towler; Proceedings on 01/08/2013

Idaho Supreme Court

MISC

HUMRICH

Invoice for transcripts - Nancy Towler for
transcripts of Proceedings on 01/08/2013 $58.50

Idaho Supreme Court

TRAN

HUMRICH

Transcript Filed - Proceedings 01/08/2013

Idaho Supreme Court

411/2013

BNDV

HUMRICH

Bond Converted (Transaction number 314935
dated 4/1/2013 amount 58.50)

Idaho Supreme Court

4/3/2013

SCDF

HUMRICH

Supreme Court Document Filed- Clerk's Records
and Reporter's Transcript Due 6/5/2013

Idaho Supreme Court

3/11/2013
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JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake street, Suite 317
Sandpoint ID 83864
Phone:
(208) 263-7712
Fax:
(208) 263-8211
ISB No. 5413

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,

)

Case No. CV-2012-

OCflo</

)

Petitioner,

)
)

v.

)
)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)
)

Respondent.

PETITION FOR JUDICIAL REVIEW
AND
EX PARTE APPLICATION FOR STAY
OF AGENCY DECISION
Category:
Fee:

L(3)
$88.00

)
)

COMES NOW the Petitioner and files this Petition for Judicial
Review, and alleges, as follows,
1.

The Petitioner RAYMOND SCOTT PECK is a resident of

Bonner County, Idaho.
2.

This is an appeal and petition for judicial review from

the Findings of Fact and Conclusions of Law and Preliminary Order
entered the 18th day of May, 2012 (a true and correct copy of
which is attached hereto) by the STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION.

This appeal and petition for judicial review are

pursuant to Idaho Code §§ 67-5270 through 67-5279.
3.

The Petitioner is aggrieved by the final agency action

of the Idaho Transportation Department, specifically the Findings
PETITION FOR JUDICIAL REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION -

10009

ASSIGNED TO STEVE VERBY
DISTRICT JUDGE

of Fact and Conclusions of Law and Preliminary Order entered the
18th day of May, 2012.
4.

The Order has become final.

Venue is proper in the District Court in Bonner County,

Idaho pursuant to Idaho Code § 67-5272 (c) .
5.

This filing is timely as required by Idaho Code §

6.

The Petitioner contends that the actions by the

67-

5273.

Respondent were not supported by law or fact and/or the record
before the agency.
7.

The Petitioner was arrested and cited for allegedly

driving under the influence in violation of Idaho Code on or about
December 2, 2009.

A1so, the arresting Officer issued on December

2, 2009 and served a Notice of Suspension upon the Petitioner on
or about December 3, 2009, purporting to suspend the driving
privileges of the Petitioner for a period of 90 days set to
commence 30 days from December 3, 2009 pursuant to Idaho Code,
Title 18, Chapter 80 (herein "ALS Suspension") .
8.

The Respondent on December 15, 2009 served the

Petitioner by U.S. Mail a Notice of Disqualification of CDL
privileges pursuant to Idaho Code Title 29, Chapter 3 (herein "CDL
Disqualification") .
9.

The Petitioner timely requested a hearing on the ALS

Suspension Notice of Suspension with the Respondent.
10.

The Petitioner timely requested a hearing on the CDL

Disqualification Notice of Disqualification with the Respondent.
11.

The ALS Suspension proceeding culminated with the

decision of Peck v. lTD, Court of Appeals 2012 Opinion No. 25
(Filed April 30, 2012).
PETITION FOR JUDICIAL REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION -

20 0 0

12.

A telephonic hearing on the COL Disqualification was

held on May 15, 2012 with Idaho Transportation Department Hearing
Examiner M2chael B. Howell.

The Petitioner with counsel

participated in said hearing, reserving objections to the hearing
and process.
13.

The Respondent's Hearing Examiner failed to consider

all the arguments made by the Petitioner and/or erred in his
findings of fact and/or conclusions of law.
14.

The decision of the Respondent's Hearing Examiner

should be reversed and the COL Disqualification denied and
vacated.
15.

Idaho Code § 67-5274 authorizes this Court to Stay the

decision upon appropriate terms.

The Petitioner requests the

Court to enter an Order Staying the imposition of a
disqualification of the Petitioner's commercial driving
privileges pending the outcome of this petition for judicial
review.
16.

The Petitioner is presently employed by Peck Dirt Works

and requires a COL driver's license to work.
17.

If the Court does not stay the suspension of the

Petitioner's driving privileges the Petitioner will suffer
irreparable injury as a result of the Respondent's failure to
follow the requirements of due process and/or errors of fact and
in law, and an adequate remedy will not be available as the
disqualification would have already been imposed and served.
18.

The Petitioner accepts any reasonable conditions upon

the stay that the court imposes.
WHEREFORE, the Petitioners pray for the Court to:
PETITION FOR JUDICIAL REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION - 3

0011

A.

Reverse the Findings of Fact and Conclusion of Law and

Prel~inary

Order by denying and/or vacating the disqualification

of the Petitioner's commercial driving privileges.
B.

Stay the Petitioner's commercial driver'S license

disqualification pending the outcome of this Petition subject to
any reasonable conditions
C.

~posed

by the Court;

Any otherurelief the court deems appropriate

DATED this

r-r'"'"

'" !
~

day of

2012.

JPHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorney for Petitioner

CERTIFICATE OF SERVICE
~+r',

-;

I hereby certify that on this , j
day of JVt¢V;
,2012 a
true and correct copy of the foregoing, was served by deposit in
First Class, U.S. mail, postage prepaid, and was addressed to:
t

Idaho Attorney General - Two copies
P.O. Box 83720
Boise, Idaho 83720-0010
Idaho Transportation Department
Administrative Hearing Section
P.O. Box 7129
Boise, Idaho 83707

PETITION FOR JUDICIAL REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION - 4
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IN THE

ID~BO

TRANSPORTATION DEPARTMENT
STATE OF

IDA~O

In the Matter of the
Driving Privileges of

File No. 486A01631689

RAYMOND SCOTT PECK!
cense No. QK306825A

FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
PRELIMINARY ORDER

THIS ~~TTER came on for hearing on May ~5, 2012, by telephone
conference. The respondent participated in the hearing with his
attorney! John A. Finney.
The Hearing Examiner, having heard the testimony of the
driver, having considered the matter herein, and being advised in the
premises and the law! makes the following:
FINDINGS OF

FAC~

AND CONCLUSIONS OF LAW
I.

Records of the Department, which records were

roduced and

received in evidence, demonstrate that while dr

ng a non-commercial
motor vehicle, respondent failed a test to determine the driver's
alcohol concentration administered by a police officer on December 2,
2009,

Bonner County, State of Idaho.
II.

Respondent holds a Class A, B or C driver's license.
III.
Idaho Code! Section le-8U02A provides for the penalties
associated with the failure of a blood alcohol test but is not
intended to be all inclusive of all consequences that may result from
an arrest for driving under the influence or for the failure of a
The Idaho Code and the regulations of the
1 consequences for
other c
Department of Transportation conta

blood alcohol test.
such action.

IV.

Idaho Code, Section 49-335(2), provides that a person is
disqualified from operating a commercial motor vehicle for a period
of one year if the person refuses to submit to or submits to and
FINDINGS OF FACT, ETC.

- 1
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fails a test to determine the driver's alcohol, drug or

r

intoxicating substances concentration while operating a motor
vehicle.

V.
The driver had a separate administrative hearing on the
administrative license suspension and the suspension was upheld.
That decision was appealed to the district court and the Court of
Appeals and the suspension was affirmed.
VI.
The disqualification of the driver's commercial drlving
privileges is a consequence unique to commercial drivers that
resulted from his failure of the breath test and is in addition to
any consequences contained in Idaho Code, Section lS-S002A.
VII.
The Administrative License Suspension proceedings as set
forth in Idaho Code, Section 49-S002A are separate and distinct from
and not relevant to the disqualification of commercial driving
leges except that the result forms the basis of the
disqualification in this matter.
VIII.
The requirements of notice and the procedure set forth in
Idaho Code, Section

lS~S002A

are not affected by or modified by Idaho

Code, Section 49-335(2), and there is no additional notice
requirement to the statutory notices set forth in Section 18-S002A as
consequences for commercial drivers in

a result of the additi
Section 49 335 (2) .

IX.
Idaho Code, Section 49-335 was modified by the state
legislature to subject a commercial driver to a disqualification for
any conviction of driving under the influence, whether driving a
commercial vehicle or not, effective July 1, 2005.
X.
The modification of Idaho Code, Section 49-335 was effective
prior to the driver's arrest for driving under the influence, giving
him statutory notice of the additional possible consequence prior to
FINDINGS OF FACT, ETC.

- 2
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his actions which resulted in his conviction and prior to his actual
conviction.
XI.
The driver argued that the disqualification of his commercial
driving privileges pursuant to I.C. Section 49-335(1) (a)
unconstitutional.

is

The very issue of the notice the driver claimed

was lacking and a violation of his constitutional rights was
specifically addressed by the Court of Appeals in Mr. Peck's appeal
to that court.

The court stated:

"Neither section 18-8002A nor due process requires an
officer to inform a person subject to license
suspension of the consequences regarding a separate
disqualification under section 49-335(2). The notice
of consequences contained in section 18-8002A (and
reflected in the advisory form) is not deficient
simply because it did not inform Peck of consequences
under a different statute. See Buell v. Idaho Dep't
of Transp.
15-1 Idaho 257 264, 254 P. 3d 1253 1260
(Ct. App. 2011) (holding a person with a CDL is
presumed to have knowledge of the laws governing
CDLs, and therefore, Buell "was presumed to know that
the disqualification of his CDL was in addition to
any suspensions he received under
tIe 18J 11) ;
Thompson v. State, 138 Idaho 512, 516, 65 P.3d 534,
538 (Ct, App. 2003) (rejecting an argument that the
police officer was obligated to
ve a driver advice
regarding all consequences of taking a breath test,
not just those delineated in section 18-8002A) .
Therefore, Peck's due process rights were not
violated." Peck v. State of Idaho, Department of
Transportation r COlJrt of Appeals 2012 Opinion No. 25
at p. 6
f

f

f

Further, the statutory scheme must be presumed constitutional for
purposes of these proceedings since the determination of
constitutionality of a legislative act rests with a judicial body
alone and not with an administrative agency or its hearing officer.
XII.

Idaho Code, Section 49-335(2)

I

provides that a person is

disqualified from operating a commercial motor vehicle for a period
of one year if the person refuses to submit to or submits to and
fails a test to determine the driver's alcohol, drug or other
FINDINGS OF FACT, ETC.

- 3
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oxicating substances concentration while operating a motor
vehicle.
XIII.
IDAPA 39.02.70, regulations of the Department of
Transportation preclude the issuance of a restricted permit to
respondent for commercial driving.
PRELIMINARY ORDER
Based upon the Findings of Fact and Conclusions of Law
entered herein the hearing examiner enters the following preliminary
order subject to the terms and conditions set forth in Appendix A,
which is attached and made a part of this document;
That RAYMOND SCOTT PECK is disqualified from operat

a

commercial motor vehicle for a period of one year pursuant to the
sions of
affected.
rest

Code.

His class D privileges

1 not be

The respondent shall not be allowed entry into the

cted license program for commercial driving.
DATED May 18, 2012.

MICHAEL B. HOWELL

I HEREBY CERTIFY that on the 18th day of May, 2012, I
led
a true and accurate copy of the foregoing FINDINGS OF FACT,
CONCLUSIONS OF LAW AND PRELIMINARY ORDER by depositing the same in
the United States mail, postage prepaid, addressed to:
RAYMOND SCOTT PECK
c/o John A. Finney, Atty
120 E.

Lake St.,

Ste.

Sandpoint, ID 83864

FINDINGS OF FACT, ETC.

- 4
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THIS IS A PRELIMINARY ORDER OF THE HEARING OFFICER. It can and will become final
without further action of the Hearing Officer unless any party petitions for reconsideration to the Hearing
Officer issuing this Preliminary Order or petitions for review to the Director.
Any party may file a petition for the Hearing Officer's reconsideration of this Preliminary Order \vithin
fourteen (14) days of the service date of this Order. The Hearing Officer issuing this Preliminary Order will
dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See section 67-5243(3), Idaho Code. (Parties should not combine a
petition for reconsideration to the Hearing Officer with a petition for review to the Director. If a party wishes
to petition the Director after receiving a ruling from the Hearing Officer on a petition for reconsideration, the
petition to the Director should be filed according to the follmving provisions.)
Within fourteen (14) days after:
(a) the service date of this Preliminary Order,
(b) the service date of the Hearing Officer's denial of a petition for reconsideration from this
Preliminary Order, or
(c) the failure \vithin twentY-one (21) days ofthe Hearing Officer to grant or deny a petition for
reconsideration from this Preliminary Order, any party may in writing petition for review or take exceptions to
any part of this Preliminary Order and file briefs in support ofthe party's position on any issue in this
proceeding to the Director. Othenvise, this Preliminary Order wiil become a Final Order of the Department.
If any party petitions for re\iew before or takes exceptions to this Preliminary Order to the Director,
opposing parties shall have twenty-one (21) days to respond before the Director to the petition for review or
exceptions. Written briefs in support of or taking exception s to this Preliminary Order shall be filed with the
Director. The Director may review this Preliminary Order on its O\Vjj motion.
If the Director reviews this Preliminary Order, the Director shall allow all parties an opportunity to file
briefs in support of or taking exceptions to this Preliminary Order and may schedule oral argument in the matter
before issuing a Final Order. The Director will issue a Final Order within fifty-six (56) days of receipt of the
\witten briefs or oral argument, whichever is later, unless waived by the parties or for good cause shown. The
Director may remand the matter to the Hearing Officer for further e\identiary hearings if further factual
development of the record is necessary before issuing a Final Order.
Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this Preliminar::v Order becomes finaL any party
aggrieved by the Finai Order or Orders pre\iously issued in this case may appeal the Final Order and all
previously issued Orders in this case to district court by filing a petition in the district court ofthe county in
which:
(a) A hearing was held,
(b) The final agency action was taken ..
(c) The party seeking review of the Order resides, or
(d) The real property of personal property that was the subject of the agency action is located.
The appeal must be filed within twenty-eight (28) days of this Preliminary Order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the effectiveness or
enforcement of the Order under appeal.

APPE.NDIXA
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SOSANK. SERVrCK
Special Deputy Attorney General
618 North 4th Street
PO Box 2900
Coeur d'Alene, Idaho 83816
Phone: (208) 667-1486
Fax: (208) 667-1825
ISBN 3443
Auomey for R.espondenlIdaho Dep£lrtment ofTmnspOl1ation

IN TIlE DISTRlCT COURT OF THE FIRST JUDICIAL DISTRlCT OF THE STATE
OF IDAHO~ IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,
Petitioner,

CASE NO. CV12-0964

NOTICE OF APPEARANCE

vs.

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Res ondent.
NOTICE IS HEREBY GIVEN that Susan K. Servick, Special Deputy Attorney
General, does hereby appear as attorney for the Respondent. State of Idaho, Depmtment
of Transportation, in the above-entitled matter. You are hereby notified that all papers to
be served on the Respondent shall be served on:
Susan K. Servick
·Special Deputy Attorney General
618 N0l1h 4th Street
PO Box 2900
Coeur d'Alene, Idaho 83816
Phone: 208-667-1486
Fax: 208-667-1825
Dated June 11, 2012.

NOTICE OF APPEARANCE- 1
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CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of the NOTICE OF APPEARANCE were
transmitted, June 11,2012 by the following method, to:
JOHN A. FINNEY

Attorney at Law
120 East Lake Street, Suite 317
Sandpoint,ID 83864
Fax: 208 263-8211

-./ Fax
US Mail
\

~~k-

Susan K, Servick

NOTICE OF APPEARANCE· 2

x!Lv,cL
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SUSAN K. SERVICK
Special Deputy Attorney General
618 North 4lh Street
PO Box 2900
Coeur d'Alene, Idaho 83816
Phone: (208) 667-1486
Fax: (208) 667-1825
ISBN 3443
Altomey for RespondentIdaho Depmlncn! of Transportation

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,
Petitioner,

CASE NO. CV12-0964
OBJECTION TO PROPOSED STAY OF
GENCY DECISION

vs.
STATE OF IDAHO, DEPARTfvrnNT OF
TRANSPORTATION,
Respondent.
COMES NOW, the Idaho Transportation Department (ITD) and objects to the
proposed Stay of Agency Decision for the following reasons. On April 30, 2012, the
Idaho Court of Appeals upheld Peck's Administrative License Suspension (ALS),
Opinion No. 25. The ALS suspension is scheduled by ITD to begin on June 15, 2012
through and including August 6, 2012. Idaho Code Section 18-8002A(4) provides:
(4) Suspension.
(a) Upon receipt of the sworn statement of a peace officer that there existed legal
cause to believe a person had been driving 01' was in actual physical control of a
motor vehicle while under the influence of alcohol, drugs or other intoxicating
substances and that the person submitted to a test and the test results indicated
an alcohol concentration or the presence of drugs or other intoxicating
substances in violation of section 18~8004, 18-8004C 01' 18-8006, Idaho Code,
the depru.1ment shall suspend the person's driver's license, dIiver's permit,
driving privileges or nomesident driving privileges:

OBJECTION ~ 1

0020

(i) For a period of ninety (90) days for a fIrst failure of evidentiary testing under
the provisions of this section, The first thilty (30) days of the suspension. shall be
absolute and the person shall have absolutely no driving privileges of any kind.
Restricted noncommercial vehicle driving privileges applicable during the
remaining sixty (60) days of the suspension may be requested as provided in
subsection (9) of this section [emphasis added].
Therefore, during the ALS suspension, which begins on June 15, 2012 Peck is not
entitled to commercial driving privileges, therefore the proposed "stay" of Peck's CDL is
may cause confusion because, due to the ALS; Peck is not entitled to commercial
privileges until August 7, 2012.
For these reasons, lTD objects to the proposed Stay of the CDL disqualification
until the ALB suspension is suffered and completed.

Dated June 11, 2012.

CERTIFICATE OF SERVICE
I hereby certify that true and COHeet copies of the OBJECTION were transmitted, June
11,2012 by the following method, to:

JOHN A. FINNEY
Attomey at Law
120 East Lake Street, Suite 317
Sandpoint,ID 83864
Fax: 208 263-8211

/Fax
US Mail

~~k=~v,cL

Susan K. Servick

OBJECTION - 2

002i

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 'JIHELS1fATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,

Petitioner,

v.

STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,

Respondent.

)
)
)
)
)
)
)
)
)

)
)
)
)
)

CASE NO. CV-2012-0000964
ORDER DENYING STAY OF
DISQUALIFICATION OF
COMMERCIAL DRIVING
PRIVILEGES

On June 5, 2012, Petitioner Raymond Scott Peck filed a "Petition for Judicial Review and
Ex Parte Application for Stay of Agency Decision," requesting that the Court enter an Order
staying the disqualification of his commercial driving privileges.
On June 11, 2012, Respondent State of Idaho, Department of Transportation, filed an
"Objection to Proposed Stay of Agency Decision," on the grounds that during Mr. Peck's
administrative license suspension, which is scheduled to begin on June 15, 2012, he is not
entitled to commercial driving privileges, pursuant to Idaho Code § 18-8002A(4).
NOW, THEREFORE, for the reasons set forth in the Respondent's Objection, Mr. Peck's
application for a stay of the disqualification of his commercial driving privileges is DENIED at
this time.

Mr. Peck may re-apply for a stay after his administrative license suspension is

completed.

ORDER DENYING STAY-l

0022

IT IS SO ORDERED.
DATED this j---=''-- day of June, 2012.

CERTIFICATE OF SERVICE
I hereby certify that a true and correct C?£Wf the foregoing was mailed, postage prepaid,
and delivered via facsimile transmission, this -/6 I lIay of June, 2012, to:
Susan K. Servick
Special Deputy Attorney General
618 North 4th Street
P.O. Box 2900
Coeur d'Alene, Idaho 83816
Fax: (208) 667-1825
John A. Finney
FINNEY, FINNEY & FINNEY, P.A.
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Fax: (208) 263-8211

ORDER DENYING STAY-2

Beth Schiller
Administrative Assistant, Driver Services
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83701-1129
Telephone: (208) 334-8755
Facsimile: (208) 332-2002

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE C01JNTY OF BO~'NER
Raymond Scott Peck,
PetitioneL

v.
State of Idaho,
Department of Transportation
Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-00964

NOTICE OF LODGING
OF AGENCY RECORD

Beth Schiller, Administrative Assistant of the Idaho Transportation Department, hereby
gives notice pursuant to I.R.C.P. 84(j) of lodging of the agency record in the above-captioned
matter. The parties shall have fourteen (14) days from the date of the mailing of this notice in
which to file with the agency any objections. If no objections to the record are filed with the
agency within fourteen (14) days, the record shall be deemed settled. Parties may pick up a copy
of the record between the hours of 8:00 a.m. and 5:00 p.m. at the Idaho Transportation
Department, 3311 West State Street, Boise, Idaho 83703.
The Agency Record consists of the following documents:

NOTICE OF LODGING OF AGENCY RECORD - 1

024

Description
Notice of Disqualification
Request for Hearing
Notice of Telephone Haring
Copy of Petitioner's Driver's License Record
Correspondence
Findings of Fact and Conclusions of Law and Order
Petition for Judicial Review
Transcription Request

Page Number

1
2
3
4-9
10-15
16-20
21-30
31

As of this DATE, June 12,2012, a Transcript has [ ], has not [x] been requested by the
petitioner or his attorney.

DATED this 12th day of June, 2012.

Beth Schiller
Idaho Transportation Department

NOTICE OF LODGING OF AGENCY RECORD - 2

0025

CERTIFICATE OF SERVICE
I hereby certify that on this 12th day of June, 2012, I caused to be served a true and
correct copy ofthe foregoing by the method indicated below, and addressed to the following:
JOHN A. FfJ\.TNEY
ATTORNEY AT LAW
120 EAST LAKE STREET, SUITE 317
SANDPOINT, ID 83864

~U.S.MAIL

SUSAN SERVICK
ATTORNEY AT LAW

~ELECTRONIC

HAND DELIVERED
OVERNIGHT MAIL
TELECOPY (FAX)

MAIL
HAND DELIVERED
OVERNIGHT MAIL
_TELECOPY (FAX)

Idaho Transportation Department

NOTICE OF LODGING OF AGENCY RECORD - 3

002t;

SUSAN K. SERVICK
Special Deputy Attorney General
618 North 4th Street
PO Box 2900
Coeur d'Alene, Idaho 83816
Phone: (208) 667-1486
Fax: (208) 667-1825
ISBN 3443
Attorney for Respondent Idaho Department of Transportation

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BONNER

I CASE NO. CV12-964

RA YMOND SCOTT PECK,
Petitioner,

NOTICE OF ESTIMATE
OF TRANSCRIPT COST

vs.
STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Res ondent.

COMES NOW Susan K. Servick, Special Deputy Attorney General for the
Department of Transportation, and files with the Court the Estimated Cost of the
Transcript from the Administrative Hearing held on May 15, 2012 which is attached
hereto as Exhibit 1.

Dated June 15,2012.
Susan K. Servick
Special Deputy Attorney General

NOTICE OF ESTIMATE
OF TRANSCRIPT COST-l

0027

CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of the NOTICE OF ESTIMATE
OF TRANSCRIPT COST was transmitted, June 15,2012 by the following method,
to:
JOHN A. FINNEY
Attorney at Law
120 East Lake Street, Suite 317
Sandpoint,ID 83864
Fax: 208 263-8211

Fax
US Mail

Susan K. Servick

NOTICE OF ESTIMATE
OF TRANSCRIPT COST- 2
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June 12, 2012

HEDRI
COURT REPORTING

SUE SERVICK, ESQ.
Attorney at Law
P.O. Box 2900
Coeur d'Alene, ID 83816
Raymond Scott ~eck, A.L.S. CDL Disqualification *486A01631689
A.L.S. CDL Disqualification: Date of Hearing May IS, 2012

RE:

Dear Ms. Servick:
Per the request of the Supervisor of Driver Records,
Hal Putnam, we are hereby providing you with an
estimate of the transcription costs in the above
entitled matter.
Cost of preparing an original plus two copies from the
cassette tape provided by the state, with an estimated
length of20 minutes is:
$175.00
Delivery time is 10 working days from the date that we
receive written authority to proceed from Petitioner's
legal counsel. Petitioner's payment must be received
prior to delivery of the transcript.
Thank you.
Sincerely,
HE~PORTING
'Y

Jerrie S. Hedrick
ICSI{ *61

I

cc: Hal Putnam

&..w.,.t.k¥~_1978
POST OFFICE BOX 578
BOISE; tDme 83701
208-336-9208

0029
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Beth Schiller
Administrative Assistant, Driver Services
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83701-1129
Telephone: (208) 334-8637
Facsimile: (208) 332-2002

28

DEFU1Y

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
Raymond Scott Peck,
Petitioner,
v.
State of Ida.ho,
Department of Transportation
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-00964

NOTICE OF FILING
AGENCY RECORD

Pursuant to I.R.C.P. 84(k), the attached agency record in the above entitled matter is now
deemed settled and is hereby filed.
DATED this 27th day of June, 2012.

Idaho Transportation Department

NOTICE OF FILING AGENCY RECORD - 1

0030

CERTIFICATE OF SERVICE
I hereby certify that on this 27th day of June, 2012, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
JOHN A. FINNEY
ATTORNEY AT LAW
120 EAST LAKE STREET, SUITE 317
SANDPOINT, ID 83864

-X-U.S. MAIL
__HAND DELIVERED
__OVERNIGHT MAIL
_TELECOPY (FAX)

SUSAN SERVICK
ATTORNEY AT LAW

-X-ELECTRONIC MAIL
__HAND DELNERED
__OVERNIGHT MAIL
_TELECOPY (FAX)

Idaho Transportation Department

NOTICE OF FILING AGENCY RECORD - 2
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BETH SCHILLER
ADMINISTRATIVE ASSISTA.NT, DRIVER SERVICES

IDAHO TRANSPORTATION DEPARTMENT
3311 WEST STATE STREET
POST OFFICE Box 7129
BOISE ill 83707-1129
TELEPHONE:
(208) 334-8755
FACSIMILE:
(208) 332-2002

28

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
Raymond Scott Peck,
Petitioner,
v.

State of Idaho,
Depa.rtment of Transportation
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CV -2012-00964

AGENCY RECORD

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS MATTER:

INDEX OF DOClThIENTS
Description

Page Number

1
Notice of Disqualification
2
Request for Hearing
Notice of Telephone Haring
3
4-9
Copy of Petitioner's Driver's License Record
Correspondence
10-15
Findings of Fact and Conclusions of Law and Order 16-20
21-30
Petition for Judicial Review
Transcription Request
31
32-34
Order Denying Stay of Disqualification of
Commercial Driving Privileges
35
Correspondence - Transcript

0032

DATED TIllS 27TIl DAY OF JUNE, 2012.

Idaho Transportation Department

PHONE:
PECK, RAYMOND SCOTT

SAGLE

(208) 334-8736

DECEMBER 15, 2009

ID

LIC/IDENT NO:
FILE NUMBER: 486A01631689
DATE OF BIRTH:

83860

NOTICE OF DISQUALIFICATION
TEST RESULTS RECEIVED BY THE IDAHO TRANSPORTATION DEPARTMENT, UNDER
IDAHO CODE 18-8002, SHOW THAT YOU HAVE FAILED THE EVIDENTIARY TESTING
FOR DRIVING UNDER THE INFLUENCE OF ALCOHOL, DRUGS, OR OTHER INTOXICATING SUBSTANCES IN VIOLATION OF IDAHO CODE 18-8004, 18-8004C OR
18-8006.
BY STATUTE, THE IDAHO TRANSPORTATI ON DEPARTMENT IS WITHDRAWING YOUR
DRIVING PRIVILEGES TO OPERATE A COMMERCIAL MOTOR VEHICLE FOR
365 DAYS
EFFECTIVE JANUARY 02, 2010
THROUGH
JANUARY 02, 2011 , IDAHO CODE 49-326(1) (A) AND 49-335. NO RESTRICTED
PERMIT FOR CDL PRIVILEGES.

YOU MAY REQUEST AN ADMINISTRATIVE HEARING AS TO THE PROCEDURE OF THE
DEPARTMENT'S ACTION. A HEARING WILL BE HELD WITHIN 20 DAYS AFTER
RECEIPT OF A WRITTEN REQUEST, IDAHO CODE 49-326(4).
AT THE COMPLETION OF THE WITHDRAWAL PERIOD, YOU MAY BE REQUIRED TO
PAY A REINSTATEMENT FEE, IDAHO CODE 49-328.
YOUR PRIVILEGE TO DRIVE ANY COMMERCIAL MOTOR VEHICLE IS NOT EFFECTIVE
UNTIL YOU HAVE RECEIVED A REINSTATEMENT NOTICE FROM THIS OFFICE.

FORM 196

50047

0034

1

I'Vdl

FINNEY FINNEY & FINNEY, P.A.
ATtORNEYS AT J...A\l'

OLD POWER HOUSE BUILJ)ING
120 EAsT LAKE STREET, SUITE 317
SANDPOINT, IDAHO 83864-1366

PHONE: 1-208-263-7712 FAX: 1-208-263-8211

Gary A. Finney / John A. Finney J Rex A. Finney
December 30, 2009

Idaho Department of Transportation
Driver's Services
P.O. Box 7129
Boise, Idaho 83707-1129
Via U. S.

And V.i..

b:

Jlai~

T.cs.i.mi.~e:

1-208-334-8739 (1 pa.ge)

S••rin9 Reqgest and Restrioted Driving App1ication
Raymond S. Peck, Drivers License'
File No. 4S6A016316S9
Date of Birth:
Our File No. 7283

Dear Driver's Servicea:
I represent Raymond S. Peck, who, without waiving his
objections and challenges to the atatutory schema of Idaho
Code § 49-335 and § 49-326, hereby requests a hearing pursuant
to I.C. § 49-326(4) based upon the lTD Notice of
Disqualification dated Deoember IS, 2009.
The failure of evidentiary testing is under challenge
pursuant to the ALS Notice of Suspension, with an administrative
hearin9 held December 29, 2009.
Thank you for your attention to this matter.

If you have

any qgestions or concerns, please call.
Very truly yours,

1~~:~'
Attorney at Law

JAF:bsk
ee: Raymond S. Peck
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IDAHO TRANSPORTATION DEPARTMENT

Driver Services • P.O_ Box 7129

(208) 334-8735

Boise 10 83707·1129

dmvJdahO_90v

Date: January 7,2010
~~YMONDSCOTTPECK

LiclIdent No.:
File No.: 486A01631689
Date of Birth:

clo John A. Finney, Atty
120 E. Lake St., Ste. 317
Sandpoint. ID 83864

NOTICE OF TELEPHONE REARING
A hearing win be held pursuant to your request regarding the suspension or disqualification of
your driving privileges for the reason set out in the Notice of Disqualification dated December
15,2009.
The hearing will be conducted by telephone conference call on January 19, 2010 at 11 ;00 a.m.
(mountain time). The telephone call will be placed to:
(X) your attorney: John A. Finney. Atty
at te1ephone #: (208) 263-7712

lfthis telephone number is incorrect or none is listed, immediately contact Evelyn at (208)
336-3331, extension 3. lfyou faU to provide a telephone number, it will be concluded that
you failed to appear at the hearing. Failure to appear will result in a determination being
made in your absence.
The hearing officer presiding at the hearing wi11 be:
Michael B. Howell
380 South Fourth Street, Suite 104
Boise, ID 83702.
The hearing will be conducted according to the provisions of Title 67, Chapter 52, Idaho Code,
and the rules of practice and procedures of the Idaho Transportation Department. This hearing
provides you or your attorney an opportunity to appeal on your behalf. If you need further
assistance, please call (208) 336-3331.

cc: Idaho Transportation Department, Driver Services Section

003H
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I DAHO TRANSPORTATION DEPARTMENT

Driver Services • P.O. Bo)( 7129
Boise ID 83707- 1129

(208) 334-::' ~ 5
dmv. idaho.gov

(208) 334-8736

50047-IA

PAGE

REQUESTED BY:

D R I V E R
FOR:
PECK, RAYMOND SCOTT
ID 83860

SAGLE
RSTR:
TYPE

LIe E N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 12/29/2006
EXPIRES: 12/15/2010

1

01/04/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

DL
A -TN
VALID
VALID
YES

NONE
DATE

CLS

DESC

LOC:BONNER
CITN 03/12/98 BASIC RULE
CRT: SANDPOINT
CONV 04/02/98 GLTP PTS:3
FINE:
0
20.50 COSTS: 32.50 JAIL DAYS:

PROBATION:

PST:65 CIT: 78
486ISTAR8100
0 BAC:

MFLM 06/12/98 CDL SKILLS TEST RESULTS
SUSP 02/18/99 *ALCOHOL/AGE CSUS

DOC #

- -- ------------

-------- ------------

A00131920

TO 08/17/99 REIN 08/17/99 OPR 486CR9802619
TO 08/17/99 REIN 08/17/99 CDL
MFLM 990549011

MFLM 03/22/99 COURT RESTRICTED LICENSE

A00213946

L071 07/23/99 RECEIPT OF FEE

486CR9802619

MFLM 07/23/99 MICROFILM FILE - FEE PAID

A00263771

L050 08/17/99 REINSTATEMENT

486CR9802619

CITN 09/06/99 BASIC RULE
LOC:MONTANA
CONV 09/17/99 FORF PTS:O
CRT:
FINE:
20.00 COSTS:
0.00 JAIL DAYS:

PST:65
0

PROBATION:

o BAC:

CIT: 75
C99K90484

.

CONTINUED

0037

004

(208) 334-8736

50047-IA

PAGE

REQUESTED BY:

D R I V E R
FOR:
PECK, RAYMOND SCOTT
ID 83860

SAGLE
RSTR:

NONE

TYPE

DATE

L ICE N S E

R E C

o R D

LICENSE NO:
BIRTH DATE:
ISSUED: 12/29/2006
EXPIRES: 12/15/2010

COMM 12/15/09 STOP 78 DELETED

RCVD06/05/06 PST:70
PROBATION:

o

ID*

DL
A -TN
VALID
VALID
YES
DOC #

CLS

CITN 12/05/05 BASIC RULE
LOC:WASHINGTON
CONV 12/21/05 GLTP PTS:3
CRT:
FINE:
0.00 COSTS:
0.00 JAIL DAYS:
0
COMM 12/29/06 10-YEAR CHECK:

01/04/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

DESC

2

CIT: 85
B00089983

BAC: .
000000000

BY: 50048 (DL)

12/08/2009

L02L 12/15/09 SHOW CAUSE LTR

486AOO041745

L02N 12/15/09 TELEPHONE HEARNG

486AOO041745

L027 12/15/09 ADMIN HEAR CASE

486AOO041745

L196 12/15/09 DIS/FAIL BAC

486A01631689

L02L 12/18/09 SHOW CAUSE LTR

486AOO041745

L02N 12/18/09 TELEPHONE HEARNG

486AOO041745

PEND 01/02/10 ALSO 8 +ORDRUG

TO 04/02/10
TO 04/02/10

OPR 486AOO041745
CDL
MFLM A01631689

CONTINUED

0038

(l
v

::;

(208) 334-8736

50047-IA

PAGE

REQUESTED BY:

D R I V E R
FOR:
PECK, RAYMOND SCOTT
ID 83860

SAGLE
RSTR:

NONE

TYPE

DATE

L ICE N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 12/29/2006
EXPIRES: 12/15/2010

01/04/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

CLS

DESC

3

DL
A -TN
VALID
VALID
YES

DOC #

OPR 486A01631689
CDL
MFLM A01631689

PEND 01/02/10 CDLALS08+DRG
TO 01/02/11

LICENSE IN FILE
12 MONTH POINTS: 0

24 MONTH POINTS: 0

36 MONTH POINTS: 0

POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS
FOR POINTS OR HABITUAL VIOLATIONS.
*** ACTION PENDING ***
*** ACTION PENDING ***

* NOT FOR INSURANCE PURPOSES
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS. I
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COPY
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT.
JANUARY 04, 2010
CUSTODIAN OF DRIVER RECORDS
CONTINUED

0039

IDAHO TRANSPORTATION DEPARTMENT

Driver Services • PO Box 7129
Boise ID 83707-1129

(20B) 334dmv.

50047 -IA

(208) 334-8736

REQUESTED BY:

PAGE

D R I V E R
FOR:
PECK, RAYMOND SCOTT
ID 83860

SAGLE
RSTR:

NONE

TYPE

DATE

L ICE N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 12/29/2006
EXPIRES: 12/15/2010

DESC

4

01/04/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:
CLS

DL
A -TN
VALID
VALID
YES
DOC #

SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO.
CONTINUED

00 40

o7

;)

IDAHO TRANSPORTATION DEPARTMENT

Driver Services • P.O. Box 7129
Boise ID 83707- 1129

(208) 334- _ ,,5
dmv.idaho. gov

(208) 334-8736

50047-IA

PAGE

REQUESTED BY:

D R I V E R
FOR:
PECK, RAYMOND SCOTT
ID 83860

SAGLE

L ICE N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 07/30/2009
EXPIRES: 01/26/2010

5

01/04/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

IP
D -M
VALID
NOTLIC
YES

RSTR: DYLGHT NOPSGR DL/POS N/FRWY
TYPE

DATE

PEND 01/02/10 ALS08+0RDRUG
12 MONTH POINTS: 0

CLS

DESC
TO 04/02/10

24 MONTH POINTS: 0

DOC #

OPR 486B00041745
MFLM A01631689

36 MONTH POINTS: 0

POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS
FOR POINTS OR HABITUAL VIOLATIONS.
*** ACTION PENDING ***
*** ACTION PENDING ***
END OF EXISTING RECORD
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS. I
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COpy
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT.
JANUARY 04, 2010
RECORDS
CONTINUED
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50047 -IA

(208) 334-8736

REQUESTED BY:

PAGE

D R I V E R
FOR:
PECK, RAYMOND SCOTT
SAGLE

ID 83860

L ICE N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 07/30/2009
EXPIRES: 01/26/2010

01/04/2010

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

IP
D -M
VALID
NOTLIC
YES

RSTR: DYLGHT NOPSGR DL/POS N/FRWY
TYPE

DATE

DESC

CLS

DOC #

SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO.
***END OF DLR PRINT***
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IDAHO TRANSPORTATION DEPARTMENT

Driver Services • PO. Box 7129
Boise 10 83707-1129

(208) 334- 135
dmv.idaho.gov

Michael B. Howell
Howell & Vail
380 S 4th S1. Suite 104
Boise, ID 83702

Re: In the matter of the Driving Privileges of Raymond Scott Peck
ID DL #: GT207404F
File #: 615A01526076
Dear Mr. Howell:
This letter is to confirm that you will be representing the Idaho Transportation
Department as an Administrative Hearing Officer in the above matter. The driver has
had his CDL driving privileges disqualified due to failure of evidentiary testing.
Please schedule the hearing within 20 days of the date the request for hearing was
received and send notice of the hearing to the driver/attorney of the date, time and
telephone number you will call for the hearing. The notice of hearing and copy of the
driver's file needs to be mailed seven days prior the scheduled hearing.
Enclosed is a copy of the Administrative Record in this matter. The Administrative
Record includes all documents on file with the Department.
Specifically this file contains:
•

Administrative Hearing Case Sheet

•

Screen print of disqualification abstract

•

Request for Hearing Received Letter

•

Notice of Disqualification Letter

•

Request for Hearing

•

•

Notice of Suspension for Failure of
Evidentiary Testing

Complete Drivers License Record
(6 pages)

Please let me know if you have any questions regarding the file, my number is 334-4466.
Sincerely,

~;-1 6~iL"~
Amy B ((earns
Driver Services Suspension Supervisor
Enc: Administrative Record

004 :1
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IDAHO TRANSPORTATION DEPARTMENT

~2<M '1:334-b

Driver Services • P.O. Box 7129
Boise 10 83707-1129

5
dmv.idaho.gov

PHONE:
PECK, RAYMOND SCOTT

JANUARY 04, 2010
ID

SAGLE

(208) 334-8736

LIC/IDERT NO:
FILE NUMBER: 486A01631689
DATE OF BIRTH:

83860

ADMINISTRATIVE HEARING CASE SHEET - NON ALS
ATTORNEY'S INFORMATION
ATTORNEY'S NAME: JOHN A FINNEY
ADDRESS:
FINNEY, FINNEY AND FINNEY PA
120 EAST LAKE ST STE 317
SANDPOINT
ID

83864-1366

PHONE NUMBER: 208-263-7712
DRIVER'S INFORMATION
PHONE NUMBER:
REASON: CDL ALS BAC .08+.DRUGS/INTOX SUBS I.C. 49-335. (2)
EFFECTIVE PERIOD OF WITHDRAWAL: 010210

- 010211

HEARING REQUEST RECEIVED DATE: 123009
ELIGIBLE FOR RLP (Y/N): NO

______________________________ _

PLEASE SCHEDULE AN ADMINISTRATIVE HEARING FOR THE ABOVE SUBJECT.
SIGNATURE,

DATE: _______

FORM 021

c,fuj~w-"o-_~

___

~:-~j~--------------------------------

50047
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IDAHO TRANSPORTATION DEPARTMENT

~334-b

Driver Services • PO. Box 7129
Boise 10 83707-1129

5
dmv. idaho. gOY

PHONE:
PECK, RAYMOND SCOTT

SAGLE

(208) 334-8736

JANUARY 04, 2010

ID

83860

LIC/IDENT NO:
FILE NUMBER: 486A01631689
DATE OF BIRTH:

REQUEST FOR HEARING RECEIVED
THE IDAHO TRANSPORTATION DEPARTMENT HAS RECEIVED YOUR REQUEST FOR AN
ADMINISTRATIVE HEARING FOR:
CDL ALS BAC .08+.DRUGS/INTOX SUBS I.C. 49-335. (2)
THE CASE FILE HAS BEEN REFERRED TO OUR HEARING SECTION FOR SCHEDULING.
YOU WILL BE NOTIFIED AT A LATER DATE OF THE TIME AND INFORMATION
REGARDING THE SCHEDULED HEARING.
IN THE MEANTIME, IF YOUR PRIVILEGES
ARE CURRENTLY WITHDRAWN, YOU WILL HAVE NO DRIVING PRIVILEGES, AS THE
WITHDRAWAL WILL NOT BE STAYED.

CC : ATTORNEY JOHN A. FINNEY

FORM 021

50047
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012

t:>age :

1.

!Jocumenc l.'lame:

Amy

DSP4
PROD

DDS02
MAP12
REQUESTOR
DRIVER NO

DRIVERS LICENSE SYSTEM
SUSPENSION HOLD FILE MAINTENANCE

01/04/

50047

NAME
ADDRESS

DL
DATE OF BIRTH
PECK, RAYMOND SCOTT

LIC CLASS
OPER
CDL

SAGLE
ID 83860
RLP BY
COURT ST ID
SUSP AUTH
CASE NUMBER A01631689
COURT 486
PROOF
EFFECTIVE DATE 01/02/2010 SUSP TYPE DIS
FEE
UNTIL _ / _ / COURT/RLP
/
/
W/J
LTR NO 196
LTR DATE 12/15/2009
DOC
OPER LICENSE
VALID
DAYS 0000
SUSP UNTIL DATE 00/00/0000
REIN DATE _ / _ / _ _
STAY
/
/
UNTIL
/
/
COMMERCIAL LICENSE
DAYS 0365
SUSP UNTIL DATE 01/02/2011
REIN DATE _ / _ / _ _
STAY
/
/
UNTIL
/
/
E/R FLAG
ACD CODE
ACD DTL
OFF-REF
OFF-LOC
PF4-UPD

PF6-DEL

PF7-DIN1

)ate: 1/4/2010 Time: 3:15:47 PM

PF8-RTN

PF9-HELP

A
VALID
VALID

D
N
Y

REASON
SR22
LIC
INTRLK
A01631689

C20A
N
Y

REIN CODE
REASON
REIN CODE
REASON
ACD LINK
EXTENT

PF10-DSPS

W0002

PF1S-DLR1

NotiCE Of SUSPENSION for Failure of Evid~ntiary Testing

lTD 3814 (Rev. 040(9).

Supply #01·968090-9

(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

I

Date of ArreSl

G1§i>V1
SIBle

'fiNo

4-174£
City

State

Operating CMV? DYes
Transporting Hazmat? QYes)iJ'No

Citation #

Zip

SUSPENSION

ADVISORY

I.

I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence of alcohol, drugs,
or other into"icating substances. You are required by law to take onc or more evidentiary tests to determine the concentration of alcohol or the
presence of drugs or other intoxicating substances in your body. After submining to the test(s) you may, when practical, at your own e"pense, have
additional tests made by a person of your own choosing. You do not have the right to talk to a lawyer before taking any evidentiary tests to determine
the alcohol concentration or presence of drugs or other intoxicating substances in your body.

2.

If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
B. Your Idaho driver's license or permit will be seized if you have it in your possession, and ifit is current and valid you will be issued a temporary
permit Non-resident licenses will not be seized and will be valid in Idaho for thirty (30) days from the service of this notice of suspension unless
modified or restricted by the court., provided the license is valid in the issuing state. If you were operating a commercial molor vehicle, any
temporary permit issued will not provide commercial driving privileges of any kind.
AkI 1\. tr:' Jl
C. You have a right to submit a wrinen request within seven (7) days to the Magistrate Court of r..AJN"'~ County for a hearing to show
cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be suspended.
D. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be suspended with
absolutely no driving privileges for one (\) year if this is your first refusal; and two (2) years if this is your second refusal within ten (10) years.

3.

tfyou take and fail the evidentiary test(s) pursuant to Section 18-8oo2A, Idaho Code:
A . Your Idaho driver's license or permit will be seized if you have it in your possession, and ifit is current and valid you will be issued a temporary
permit. Non-resident licenses will not be seized and shall be valid in Idaho for thirty (30) days from the service of this notice of suspension,
provided the license is valid in the issuing state. If you were operating a commercial motor vehicle, any temporary permit issued will not provide
commercial driving privileges of any kind.
B. I will serve you with this NOTICE OF SUSPENSION thaI becomes effective thirty days from the date of service on this NOTICE, suspending
your driver's license or privileges. If this is your fIrSt failure of an evidentiary test your driver's license or driving privileges will be suspended for
ninety (90) days, with absolutely no driving privileges during the firs! thirty (30) days. You may request restricted driving privileges for the
remaining sixty (60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle, If this is not
your first failure ofan evidentiary test within the last five (5) years, your driver's license or driving privileges will be suspended for one (I) year
with absolutely no driving privileges of any kind during that period.
C. You have the right to an administrative hearing on the suspension before the IDAHO TRANSPORTATION DEPARTMENT to show cause why
you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing and be received by the
department within seven (7) calendar days from the date of service of this NOTICE OF SUSPENSION. You also have the right to judicial review
of the Hearing Officer's decision.

4:

If you become enrolled in and are a participant in good standing in a drug court approved by the supreme court drug court and mental health court
coordinating committee under the provisions of chapter 56, title 19, Idaho Code, you shalt be eligible for restricted noncommercial driving privileges
for the purpose of getting to and from work, school or an alcohol treatment program, which may be granted by the presiding judge of the drug court,
provided that you have served a period of absolute suspension of driving pnvileges of at least forty five (45) days, that an ignition interlock device is
installed on each of the motor vehicles owned OT operated, or both, by you and that you have shown proof of financial responsibility.

THIS SUSPENSION FOR FAILURE OR REFUSAL OF THE EVIDENTIARY TEST(S) IS SEPARATE
FROM ANY OTHER SUSPENSION ORDERED BY THE COURT.
-

PLEASE REFFR TO THE BACK OF THIS SUSPENSION NOTICE FOR MORE INFORMATlON --

NOTICE OF SUSPENSION: Uyou have failed the evidentiary test(5), your
driving privilq:es are hereby suspended per #3 above, commencing thirty (30) days
from the date ohemee oftbis notice. If a blood or urine test was administered, the
department may serve a Notice ojSuspension upon receipt of the test results.

I. Oat.e.'. of, Se. .rvice,·:

t=;;:1A"'?,,~:",
f-,#v~P7h -":.';.
,:..····'"~··:::I
_. ,

This Section Provides Temporary Driving Privileges.
<If the driver was operating a commercial vehicle, this pennit will not provide commercial driving privileges of any kind.)
lfissued, this permit grants the same driving restrictions and privileges as those granted by the license/permit seized (ucept as indicated above), and shall be
valid for thirty (30) days from the date you were served this Notice ojSuspension for failure or refusal of the evidentiary test(s), unless it is canceled or restricted
by the court.
CJNo
Permit Issued?
es
0 No
License Surrendered?
ed: IJ Suspended [J Not in Possession [] Invalid
Ii1 Expired
o Issued by Another Jurisdiction [J Not licensed
A

~

G4ves

~• • • ~'4

. ,..,,

lTD REC'D .DEC 1 4 10D9
!3
White Copy (if failure) to ITO (to courl if refusal)

Yelow Copy to Law Enforcement

Refusal

Pink Copy to Court (if failure)
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Goldenrod Copy to Driver

014

Dan

ed

From:
Sent:

Mike Howell [mbhowell@howellandvail.com]
Thursday, June 03,20106:26 PM

To:

Dan Reed

Subject:

RE: Old Hearing Results

See results below.
-----Original Message-- - -From: Dan Reed [mailto:Dan.Reed@itd.idaho.gov]
Sent: Wednesday, June e2, 2010 10:09 AM
To: Mike Howell
Subject: Old Hearing Results
After reviewing our records, I find that there are 12 hearings we have not received hearing
outcomes on. They are:
Name:
OIL #:
Hearing Date:
Reason:

______-=0

V

9. Raymond Scott Peck --,

. 01/19/1e

QL3e6825A

Als Disqualification

YEO PENDING AlS APPEAL
1
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IN THE IDAHO TRANSPORTATION DEPARTMENT
STATE OF IDAHO
In the Matter of the
Driving Privileges of

File No.

486A01631689

FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
PRELIMINARY ORDER

RAYMOND SCO
License No.

THIS MATTER came on for hearing on May 15, 2012, by telephone
conference.

The respondent participated in the hearing with his

attorney, John A. Finney.
The Hearing Examiner, having heard the testimony of the
driver, having considered the matter herein, and being advised in the
premises and the law, makes the following:
FINDTNGS OF FACT AND CONCLUSIONS OF LAW
I.
Records of the Department, which records were introduced and
received in evidence, demonstrate that while driving a non-commercial
motor vehiyle, respondent failed a test to determine the driver's
alcohol concentration administered by a police officer on December 2,
2009, in Bonner County, State of Idaho.
II.
Respondent holds a Class A, B or C driver's license.
III.
Idaho Code, Section 18-S002A provides for the penalties
associated with the failure of a blood alcohol test but is not
intended to be all inc usive of all ccnsequences that may resu t
an arrest for driving under the influence
blood alcchol test.

from

r for the failure of a

The Idaho Code and the regulations cf the

Department of Transportation contain other civil oonsequences for
such action.
IV.

Idaho Code, Section 49-335(2), provides that a person is
disqualified from operating a commeroial motor vehicle for a period
of one year if the person refuses

~o

submit to or submits to and

004H

fails a test to determine the driver's alcohol, drug or other
intoxicating substances concentration while operating a motor
vehicle.
V.
The driver had a separate administrative hearing on the
administrative license suspension and the suspension was upheld.
That decision was appealed to the district court and the Court of
Appeals and the suspension was affirmed.
VI.
The disqualification of the driver's commercial driving
privileges is a consequence unique to commercial drivers that
resulted from his failure of the breath test and is in addition to
any consequences contained in Idaho Code, Section 1S-S002A.
VII.
The Administrative License Suspension proceedings as set
forth in Idaho Code, Section 49-S002A are separate and distinct from
and not relevant to the disqualification of commercial driving
privileges except that the result forms the basis of the
disqualification in this matter.
VIII.
The requirements of notice and the procedure set forth in
Idaho Code, Section 1S 8002A are not affected by or modified by Idaho
Code, Section 49-335(2), and there is no additional notice
requirement to the statutory notices set forth in Section 1S-8002A as
a result of the additional consequences for commercial drivers in
Section 49-335 (2) .
IX.
Idaho Code,

Section 49-335 was modified by the state

egislat0.re to subject a corn.rr;ercial driver to a disqualification for

any conviction of driving under the influenoe, whether driving a
oommercial vehicle cr not, effective July I,

2005.

X.
The modification of Idaho Code, Section 49 335 was effective
prlor to tne driver's arrest for driving under the influence, giving
~im

statutor

notice cf the additional possible consequence prior to
1.:'T!'
- '-.--

.;.....,

~

2
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his actions which resulted in his conviction and prior to his actual
conviction.
XI.

The driver argued that the disqualification of his commercial
driving privileges pursuant to I.e. Section 49 335 (1) (a)
unconstitutional.

is

The very issue of the notice the driver claimed

was lacking and a violation of his constitutional rights was
specifically addressed by the Court of Appeals in Mr. Peck's appeal
to that court.

The court stated:

"Neither section 18-8002A nor due process requires an
officer to inform a person subject to license
suspension of the consequences regarding a separate
disqualification under section 49-335(2). The notice
of consequences contained in section 18-8002A (and
reflected in the advisory form) is not deficient
simply because it did not inform Peck of consequences
under a different statute. See Buell v. Idaho Dep't
of Transp., 151 Idaho 257, 264, 254 P.3d 1253, 1260
(Ct. App. 2011) (holding a person with a CDL is
presumed to have knowledge of the laws governing
CDLs, and therefore, Buell "was presumed to know that
the disqualification of his CDL was in addition to
any suspensions he received under [Title 18]");
Thompson v. State, 138 Idaho 512, 516, 65 P.3d 534,
538 (Ct, App. 2003) (rejecting an argument that the
police officer was obligated to give a driver advice
regarding all consequences of taking a breath test,
not just those delineated in section 18 8002A).
Therefore, Peck's due process rights were not
violated." Peck v. State of Idaho, Department of
Transportation, Court of Appeals 2012 Opinion No. 25
at p. 6
Furt~er,

t~e

statutory scheme must be presumed constitutional for

purposes of these proceedings since the determination of
c nstitutionality of a 1

slative act rests with a judicial

alone and not with an administrative agency or its hearing officer.
XII.

Idaho Code, Section 49-335(2), provides that a person is
disqualified from operating a commercial motor vehicle for a period
of one year if the person refuses to submit to or submits to and
fai s a test to determine the driver's alcohol,

0051

dru~

cr other

intoxicating substances concentration while operating a motor
vehicle.
XIII.
IDAPA 39.02.70, regulations of the Department of
Transportation preclude the issuance of a restricted permit to
respondent for

corr~ercial

driving.
PRELIMINARY ORDER

Based upon the Findings of Fact and Conclusions of Law
entered herein the hearing examiner enters the following preliminary
order subject to the terms and conditions set forth in Appendix A,
which is attached and made a part of this document;
That RAYMOND SCOTT PECK is disqualified from operating a
cOffiITlercial motor vehicle for a period of one year pursuant to the
provisions of Idaho Code.
affected.

His class D privileges shall not be

The respondent shall not be allowed entry into the

restricted license program for commercial driving.
DATED May 18, 2012.

MICHAEL B. HOWELL
Hearing Examiner
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 18th day of May, 2012, I mailed
a true and accurate copy of the foregoing FINDINGS OF FACT,
CONCLUSIONS CF LAW AND PRELIMINARY CRDER
siting the same in
the United States mail, postage prepaid, addressed to:
RAYMOND SCCTT PECK
c/o John A. Finney, Atty
120 E. Lake St., Ste. 317
Sandpoint, 10 83864

FINDINGS OF FACT, ETC. - 4

005

THIS IS A PRELIMINARY ORDER OF THE HEARING OFFICER. It can and will become final
without further action of the Hearing Officer unless any party petitions for reconsideration to the Hearing
Officer issuing this Preliminary Order or petitions for review to the Director.
Any party may file a petition for the Hearing Officer's reconsideration of this Preliminary Order within
fourteen (l4) days of the service date of this Order. The Hearing Officer issuing this Preliminary Order will
dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See section 67-5243(3), Idaho Code. (Parties should not combine a
petition for reconsideration to the Hearing Officer with a petition for review to the Director. If a party wishes
to petition the Director after receiving a ruling from the Hearing Officer on a petition for reconsideration, the
petition to the Director should be filed according to the following provisions.)
Within fourteen (14) days after:
(a) the service date of this Preliminary Order,
(b) the service date of the Hearing Officer's denial of a petition for reconsideration from this
Preliminary Order, or
(c) the failure within twenty-one (21) days of the Hearing Officer to grant or deny a petition for
reconsideration from this Preliminary Order, any party may in writing petition for review or take exceptions to
any part of this Preliminary Order and file briefs in support of the party's position on any issue in this
proceeding to the Director. Otherwise, this Preliminary Order will become a Final Order of the Department.
If any party petitions for review before or takes exceptions to this Preliminary Order to the Director,
opposing parties shall have twenty-one (21) days to respond before the Director to the petition for review or
exceptions. Written briefs in support of or taking exception s to this Preliminary Order shall be filed with the
Director. The Director may review this Preliminary Order on its own motion.
If the Director reviews this Preliminary Order, the Director shall allow all parties an opportunity to file
briefs in support of or taking exceptions to this Preliminary Order and may schedule oral argument in the matter
before issuing a Final Order. The Director will issue a Final Order within fifty-six (56) days of receipt of the
written briefs or oral argument, whichever is later, unless waived by the parties or for good cause shown. The
Director may remand the matter to the Hearing Officer for further evidentiary hearings if further factual
development of the record is necessary before issuing a Final Order.
Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this Preliminary Order becomes final, any party
aggrieved by the Final Order or Orders previously issued in this case may appeal the Final Order and all
previously issued Orders in this case to district court by filing a petition in the district court of the county in
which:
(aj A hearing was held,
(b) The final agency action was taken.
(c) The party seeking review of the Order resides, or
(d) The real property of personal property that was the subject of the agency action is located.
The appeal must be filed within twenty-eight (28) days of this Preliminary Order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the effectiveness or
enforcement of the Order under appeal.

.\PPE:\DIX A
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JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint ID 83864
Phone:
(208) 263-7712
Fax:
(208) 263-8211
ISB No. 5413

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,
Petitioner,
v.
STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012PETITION FOR JUDICIAL REVIEW
AND
EX PARTE APPLICATION FOR STAY
OF AGENCY DECISION
Category:
Fee:

L(3)
$88.00

COMES NOW the Petitioner and files this Petition for Judicial
Review, and alleges, as follows,
1.

The Petitioner RAYMOND SCOTT PECK is a resident of

Bonner County, Idaho.
2.

This is an appeal and petition for judicial review from

the Findings of Fact and Conclusions of Law and Preliminary Order
entered the 18th day of May, 2012 (a true and correct copy of
which is attached hereto) by the STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION.

This appeal and petition for judicial review are

pursuant to Idaho Code §§ 67-5270 through 67-5279.
3.

The Petitioner is aggrieved by the final agency action

of the Idaho Transportation Department, specifically the Findings
PETITION FOR JUDICIAL REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION - 1

0054

of Fact and Conclusions of Law and Preliminary Order entered the
18th day of May, 2012.
4.

The Order has become final.

Venue is proper in the District Court in Bonner County,

Idaho pursuant to Idaho Code § 67-5272(c}.
5.

This filing is timely as required by Idaho Code §

6.

The Petitioner contends that the actions by the

67-

5273.

Respondent were not supported by law or fact and/or the record
before the agency.
7.

The Petitioner was arrested and cited for allegedly

driving under the influence in violation of Idaho Code on or about
December 2, 2009.

Also, the arresting Officer issued on December

2, 2009 and served a Notice of Suspension upon the Petitioner on
or about December 3, 2009, purporting to suspend the driving
privileges of the Petitioner for a period of 90 days set to
cc~~ence

30 days from

Deca~er

3, 2009 pursuant to Idaho Code,

Title 18, Chapter 80 (herein "ALS Suspension") .
8.

The Respondent on December 15, 2009 served the

Petitioner by U.S. Mail a Notice of Disqualification of CDL
privileges pursuant to Idaho Code Title 29, Chapter 3 (herein "CDL
Disqualification") .
9.

The Petitioner timely requested a hearing on the ALS

Suspension Notice of Suspension with the Respondent.
10.

The Petitioner timely requested a hearing on the CDL

Disqualification Notice of Disqualification with the Respondent.
11.

The ALS Suspension proceeding culminated with the

decision of Peck v. lTD, Court of Appeals 2012 Opinion No. 25
(Filed April 30, 2012).
PETITION FOR JUDICIAL REVIEW AND EX PART~~
APPLICATION FOR STAY OF AGENCY DECISION -~055

12.

A telephonic hearing on the CDL Disqualification was

held on May 15, 2012 with Idaho Transportation Department Hearing
Examiner

~chael

B. Howell.

The Petitioner with counsel

participated in said hearing, reserving objections to the hearing
and process.
13.

The Respondent's Hearing Examiner failed to consider

all the arguments made by the Petitioner and/or erred in his
findings of fact and/or conclusions of law.
14.

The decision of the Respondent's Hearing Examiner

should be reversed and the CDL Disqualification denied and
vacated.
15.

Idaho Code § 67-5274 authorizes this Court to Stay the

decision upon appropriate terms.

The Petitioner requests the

Court t.o enter an Order Staying the imposition of a
disqualification of the Petitioner's commercial driving
privileges pending the outcome of this petition for judicial

review.
16.

The Petitioner is presently employed by Peck Dirt Works

and requires a CDL driver's license to work.
17.

If the Court does not stay the suspension of the

Petitioner's driving privileges the Petitioner will suffer
irreparable injury as a result of the Respondent's failure to
follow the requirements of due process and/or errors of fact and
in law, and an adequate remedy will not be available as the
disqualification would have already been imposed and served.
18.

The Petitioner accepts any reasonable conditions upon

the stay that the court imposes.
WHEREFORE, the Petitioners pray for the Court to:
PETITION FOR JUDICIfo~ REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION - 3

005t;

A.

Reverse the Findings of Fact and Concl.usion of Law and

Prel.iminary Order by denying and/or vacating the disqualification
of the Petitioner's commercial. driving privileges.
B.

Stay the Petitioner's commercial driver's l.icense

disqualification pending the outcome of this Petition subject to
any reasonabl.e conditions
C.

~posed

by the Court;

Any otherrel.ief the court deems appropriate

DATED this

5-f4''-daY

of

:]ll.¥\.e

,

2012.

CERTIFICATE OF SERVICE
/~,

-.~

I hereby certify that on this :> I
day of j'v'till
f
2012 a
t.rue and correct copy of the foregoing, was served by deposit in
First Class, U.S. mail, postage prepaid, and was addressed to:

Idaho Attorney General - Two copies
PeOe Box 83720
~
Boise, Idaho 83720-0010
Idaho Transportation Department
Administrative Hearing Section
P.O. Box 7129
Boise, Idaho 83707

i

PETITION FOR JUDICIAL REVIEW AND EX PARTE
APPLICATION FOR STAY OF AGENCY DECISION - 4
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IN THE IDAHO

TRF~SPORTATION

STATE OF

I~AHO

In the Matter of the
Driving Privileges of

File No. 486A01631689
FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
PRELIMINARY ORDER

RAYMOND SCO
License No.
THIS
conference.

DEPARTMENT

~illTTER

came on for hearing on May 15, 2012, by telephone

The respondent participated in

hearing with his

attorney, John A. Finney.
The Hearing Examiner, having heard the testimony of the
driver, having considered the matter herein, and being advised in the
premises and the law, makes the following:
I.
Records of the Department, which records were

roduced and

received in evidence, demonstrate that while driving a non-commercial
motor vehicle,

respondent fa 'ed a test to determine the driver's

alcohol concentration administered by a police officer on December
2009,

~,

in Bonner County, State of Idaho.
II.
Respondent holds a Class A, B or C driver's license.
III.
Idaho Code! Sect

1B 8U02A provides tor the penalties

associated with the failure of a blood alcohol test but is not
intended to be all inclusive of all consequences that may result from
an arrest for driving under the influence or for the failure of a
blood alcohol test.

The Idaho Code and the regulations of the

Department of Transportation contain other civil consequences for

such action.
IV.
Idaho Code, Section

49-335(~),

provides that a person is

disqualified from operating a commercial motor vehicle for a period
of one year if the person refuses to submit to or submits to and
FINDINGS OF FACT, ETC.

- 1
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fails a test to determine the driver's alcohol, drug or other
intoxicating substances concentration while operating a motor
vehicle.
V.

The driver had a separate administrative hearing on the
administrative license suspension and the suspension was upheld.
That decision was appealed to the district court and the Court of
Appeals and the suspension was affirmed.
VI.
The disqualifi6ation of the driver's commercial drlving
privileges is a consequence unique to commercial drivers that
resulted from his failure of the breath test and is in addition to
any consequences contained in Idaho Code, Section lS-S002A.
VII.
The Administrative License
forth

i~

S~spension

proceedings as set

Idaho Code, Section 49-S002A are separate and distinct from

and not relevant to the disqualificat

of commercial driving

leges except that the result forms the basis of the

squalif cation in this matter.
VIII.
The requirements of notice and the procedure set forth in
Idaho Code, Section 18~S002A are not affected by or modified by Idaho
Code, Section 49-335(2), and there is no additional notice
requirement to the statutory notices set forth in Sect~on lS-S002A as
a result of the additional consequences for commercial drivers in
Section 49-335 (2) .
IX.

Idaho Code, Section 49-335 was modified by the state
1

slature to subject a commercial driver to a disqualification for

any conviction of driving under the influence, whether driving a
commercial vehicle or not, effect

July I, 2005.
X.

The modification of Idaho Code, Section 49-335 was effective
prior to the driver's arrest for driving under the influence, giving
him statutory notice of the additional possible consequence prior to
FINDINGS OF FACT, ETC.

- 2
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n

s actions which resulted in his conviction and prior to his actual
conviction.
XI.
The driver argued that the disqualification of his commercial
driving privileges pursuant to I.C. Section 49-335(1) (al
unconstitutional.

is

The very issue of the notice the driver claimed

was lacking and a violation of his constitutional rights was
specifically addressed by the Court of Appeals in Mr. Peck's appeal
to that court.

The court stated:

"Neither section 18-8002A nor due process requires an
officer to inform a person subject to license
suspension of the consequences regarding a separate
disqualification under section 49-335(2). The notice
of consequences contained in section l8-8002A (and
reflected in the advisory form) is not deficient
simply because it did not inform Peck of consequences
under a different statute. See Buell v. Idaho Dep/t
of Transp., 151 Idaho 257, 264, 254 P.3d 1253, 1260
(Ct. App. 2011) (holding a person with a CDL is
presumed to have knowledge of the laws governing
CDLs, and therefore, Buell "was presumed to know that
the disqualification of
s CDL was in
tion to
any suspensions he received under [Title 18J ") i
Thompson v. State, 138 Idaho 512, 516, 65 P.3d 534,
538 (Ct, l'lpp. 2003) (rejecting an argument that the
police officer was obligated to give a driver advice
regarding all consequences of taking a breath test,
not just those delineated in section 18-8002A) .
Therefore, Peck's due process rights were not
violated. lI Peck v. State of Idaho, Department of
Transportation; C01Jrt of Appeals 2012 Opinion No . 25

Further, the statutory scheme must be presumed constitutional for
purposes of these proceedings since the determination of
constitutionality of a legislative act rests with a judicial body
alone and not with an administrative agency or its hearing officer.
XII.
Idaho Code, Section 49-335(2)

f

provides that a person is

disqualified from operating a commercial motor vehicle for a period
of one year if the person refuses to submit to or submits to and
fails a test to determine the driver's alcohol, drug or other
FINDINGS OF FACT, ETC.
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our;

intoxicating substances concentration while operating a motor
vehicle.
XIII.
IDAPA 39.02.70, regulations

~f

the Department of

Transportation preclude the issuance of a restricted permit to
respondent for commercial driving.
PRELIMINARY ORDER
Based upon the Findings of Fact and Conclusions of Law
entered herein

hearing examiner enters the following preliminary

order subj ect to the terms and conditions set forth in
which is attached and made a part
That

~~YMOND

~n..ppendix

A,

this document;

SCOTT PECK is disqualified from operating a

commercial motor vehicle for a period of one year pursuant to the
of Idaho Code.

s

affected.

His class D privileges shall not be

The respondent shall not be allowed entry lnto the

restricted license program for commercial driving.
DATED May 18, 2012.

MICHAEL B. HOWELL
Hearing Examiner

I HEREBY CERT~FY that on che 18
day of May, 2012, I mailed
a true and accurate copy of the foregoing FINDINGS OF FACT,
CONCLUSIONS OF LAW AND PRELIMINF~Y ORDER by depositing the same in
the United States mail, postage prepaid, addressed to:
RAYMOND SCOTT PECK
c/o John A. Finney, Atty
120 E.

Lake St.

Sandpoint,

FINDINGS OF FACT, ETC.

- 4
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THIS IS A PRELIMINARY ORDER OF THE HEARING OFFICER. It can and will become final
without further action of the Hearing Officer unless any party petitions for reconsideration to the Hearing
Officer issuing this Preliminary Order or petitions for review to the Director.
Any party may file a petition for the Hearing Officer's reconsideration of this Preliminary Order within
fourteen (14) days of the service date of this Order. The Hearing Officer issuing this Preliminary Order will
dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See section 67-5243(3), Idaho Code. (Parties should not combine a
petition for reconsideration to the Hearing Officer with a petition for review to the Director. If a party wishes
to petition the Director after receiving a ruling from the Hearing Officer on a petition for reconsideration, the
petition to the Director should be filed according to the following provisions.)
Within fourteen (14) days after:
(a) the service date of this Preliminary Order,
(b) the service date of the Hearing Officer's denial of a petition for reconsideration from this
Preliminary Order, or
(c) the failure within twentY-one (21) days of the Hearing Officer to grant or deny a petitton for
reconsideration from this Preliminary Order, any party may in writing petition for review or take exceptions to
any part of this Preliminary Order and file briefs in support ofthe party's position on any issue in this
proceeding to the Director. Otherwise, this Preliminary Ord",r ",;ill become a Final Order of the Department.
If any party petitions for review before or takes exceptiolls 10 tIm Preliminary Order to the Director,
opposing parties shall have twent}-one (21) days to respond before the Director to the petition for review or
exceptions. Written briefs in support of or taking exception s to this Preliminary Order shall be filed "vith the
Director. The Director rnay revie\~J this PreIirrllnary {=lrder on its ()'VI.'TI nlotlon.
If the Director reviews this Preliminary Order, the Director shall allow all parties an oppOliunity to file
briefs in support of or taking exceptions to this Preliminary Order and may schedule oral argument in the matter
before issuing a Final Order. The Director will issue a Final Order within fifty-six (56) days of receipt of the
written briefs or oral argument, whichever is later, unless waived by the parties or for good cause shown. The
Director may remand the matter to the Hearing Officer for further evidentiary hearings if further factual
development of the record i~ necessary befo'-e issuing a Fina! Order.
Pursuant to sections 67-5270 and
Idaho Code, if this Preliminary Order becomes final, any parI)
aggrieved by the Final Order or Orders previollsly issued in this case may appeal the Final Order and all
previously issued Orders in this case to district court by filing a petition in the district court of the county in
which:
(a) A hearing was held,
(b) The final agency action was taken, .
(c) The party seeking review of the Order resides, or
(d) The real property of personal property that was the subject of the agency action is located.
The appeal must be filed within tvyenty-eight (28) days of this Preliminary Order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the effectiveness or
enforcement of the Order under appeal.
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ATTORNEYS AT LAW
OLD POWER HOUSE BUILDING
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IDAHO TRANSPORTATION DEPARTMENT

(208) 334dmv.idah

Driver Services· PO Box 7129
Boise 10 83707-1129

June 8, 2012
Wally Hedrick
Hedrick Court Reporting
PO Box 578
Boise, ID 83701
RE:

Raymond Scott Peck, ALS CDL Disqualification File # 486A01631689
ALS CDL Disqualification, Date of Hearing May 15,2012

Dear Mr. Hedrick:
Please find enclosed the cd recording of the administrative hearing as referenced above. The
hearing is approximately 20 minutes long. Please prepare an estimate of the transcription cost,
and submit the estimate to the State's assigned attorney. Please send a copy of the estimate to
my attention as well. The attorney representing the State (Respondent) in this case is:
S lisan K. Servick
PO Box 2900
Coeur d Alene, ID 83816
(208) 667-1486
The State's attorney will notify the Petitioner of the cost estimate. If the transcript cannot be
completed within 14 days of the receipt of the estimated cost, please notify the State's attorney.
Upon completion of the transcript send the original and two copies to the State's attorney for
filing with the court along with the administrative record. The final billing, of course, should go
to the Petitioner or Petitioner's attorney. If you have any questions, please contact me at
(208) 334-4466.
Sincerely,

Amy Kearils
Suspension Unit Supervisor
Idaho Transportation Department
Enc: cd recording for Raymond Scott Peck
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TIME RECEIVED
13 2012 4:14:29 PM MDT
3/2012

15: 13

DURATION
47

REMOTE CSID
2082651447

PAGES
2

BOtit.JER COUHT"l CLERVS

2082551447

STATUS
Received
PAGE

In n JUN I 3 P 2: 2 1
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ClERI~ D!STRICT COUt\ T

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF llHELS1"ATE OF
IDAHO, IN AND FOR THE COUNTY OF BOl'l"NER
R4YMONDSCOTTPEC~

Petitioner,

)
)
)
)
)

STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,
Respondent.

)
)
)
)
)
)
)
)

CASE NO. CV-2012-0000964
ORDER DENYING STAY OF
DISQUALIFICATION OF
COMMERCIAL DRIVING
PRIVILEGES

)

On Jtme 5, 2012. Petitioner Raymond Scott Peck filed a "Petition for Judicial Review and
Ex Parte Application for Stay of Agency Decision," requesting that the Court enter an Order
staying the disqualification of his commercia! driving privileges.
On June 11, 2012, Respondent State of Idaho, Department of Transportation, filed an
"Objection to Pmposed Stay of Agency Decision:' on the grounds that during 1\11". Peck's
administrative license suspension. which is scheduled to begin on June 15, 2012, he is not
entitled TO commercial driving privileges, pursuant to Idaho Code § 18-8002A(4).
NOW, THEREFORE, for the reasons set forth in the Respondent's Objection, Mr. Peck's
application for a stay of the disqualification of his commercia] driving privileges is DENIED at
this time.

1\11". Peck may re-apply for a stay after his administrative Hcense suspension is

completed.

ORDER DENYING STAY ~ 1
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1211/

06/13/2012

15:13

BiJtlHEr:::;~

20B2E5144 ~I

CiJIJHTV CLERK:.,

PAGE

IT IS SO ORDERED.
DATED this

/3f1;;;.y of June, 2012.
J

2fAA!f;:.!it'r
District Judge

CERTIFICATE OF SERVICE
I hereby certif}' that a true and correct copr, '?l the foregoing was maHed. postage prepaid,
and delivered via facsimile transmission, this
/Y}jay of June, 2012, to:

-lii-

Susan K. Servick
Special Deputy Attorney General
618 North 4th Street
P.O. Box 2900
Coeur d'Alene. Idaho 83816
Fax: (208) 667-1825

Jolm A. Finney
FIN'NEY, FOO-TEY & FThTN"EY, P.A.
120 East Lake Street" Suite 3] 7

Sandpoint, Idaho 83864
Fax: (208) 263~8211

ORDER DEN'k1NG STAY - 2
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02/02

,

Vr'T

June 12, 2012

HEDRICK
-COURT REPORTING

SUE SERVICK, ESQ.
Attorney at Law
P.O. Box 2900
Coeur d'Alene, ID 83816
RE:

Raymond Scott ~eck, A.L.S. CDL Disqualification i486A01631689
A.L.S. CDL Disqualification: Date of Hearing May 15, 2012

Dear Ms. Servick:
Per the request of the Supervisor of Driver Records,
Hal Putnam, we are hereby providing you with an
estimate of the transcription costs in the above
entitled matter.
Cost of prepar ing an original plus two copies from the
cassette tape provided by the state, with an estimated
length of 20 minutes is:
$175.00
Delivery time is -10 working days from the date that we
receive wri tt_e n authority to proceed from Petitioner IS
legal counsel. Petitioner's payment must be received
prior to delivery of the transcript.
Thank you.
Sincerely,
HEDRICK COURT REPORTING
Jerrie S. Hedrick
ICSR i61
cc:Hal Putnam

~tJe~~_19I8
POST OFFICE BOX 578
BOISE. IDAHO 83701
208-336-9208
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TRANSPORTATION DEPARTMENT
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June 27, 2012

Clerk of the District Court
Bonner County Courthouse
215 South 1st Avenue
Sandpoint, ID 83864
Re:

RAYMOND SCOTT PECK
Case No. CV-2012-00964

Dear Clerk:
After mailing the Notice of Filing Agency Record and Agency Record in the above
referenced case, I noticed that I misnumbered the Agency Record. The Order Denying Stay of
Disqualification of Commercial Driving Privileges should be pages 32-33 and CorrespondenceTranscript should be page 34.
Ifthis letter is not a sufficient explanation~ please contact me at 208-334-8755 and I will
provide an amended Agency Record.
Thank you for your assistance.
Sincerely,

Beth Schiller
Driver Services
cc: Susan K. Servick
John A. Finney
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
COURT MINUTES
JUDGE:
REPORTER:
CLERK:
DIVISION:

STEVE VERBY
ANNE BROWNELL
CHERIE MOORE
DISTRICT

RAYMOND SCOTT PECK

CASE NO.
DATE:
COURTROOM:

VS.

CV-2012-0000964
07/18/2012
TIME:
2 - Admin Building

STATE OF IDAHO, DEPT. OF TRANSPORTATION

Plaintiff I Petitioner

Defendant I Respondent

Attorney:

Attorney:

JOHN FINNEY

SUBJECT OF PROCEEDINGS:

INDEX

9:23

9:15AM

SUSAN SERVICK

PETITIONER'S APPLICATION FOR STAY OF AGENCY DECISION

SPEAKER
PHASE OF CASE
Calls Cases
Present:
I JOHN FINNEY, SUSAN SERVICK (by telephone)
MR. FINNEY?
J
JF
AS THE COURT IS AWARE, THIS IS THE SECOND SUSPENSION - I HAD FILED AN
APPLICATION TO STAY THE CDL - THE STATE FILED AN OBJECTION AS IT RELATED
TO THE ALS - THE COURT ENTERED AN ORDER DENYING THE APPLICATION AT THE
SAME TIME I FILED THE NOTICE OF HEARING FOR TODAY - THE ALS SUSPENSION
TH
RUNS THROUGH AUGUST 7 SO WE ARE PREPARED TO STAY THAT ON AUGUST 8TH
- IF NOT STAYED, THERE'S NO REAL REMEDY OR RELIEF FOR MR. PECK
J
MS. SERVICK, ARE YOU PREPARED TO STIPULATE AS OF AUGUST 8
I YES, THAT IS CORRECT
ISS
J
THAT CONCLUDES THIS MATTER THENO
END

J

I

I

9:26

CASE NO.

CV-2012-0000964

COURT MINUTES

DATE:

07/18/2012

Page 1 of 1

JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake street, Suite 317
Sandpoint ID 83864
Phone:
(208) 263-7712
Fax:
(208) 263-8211
ISB No. 5413

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,

)

Case No. CV-2012-0964

)

Petitioner,

)
)

v.

)

ORDER STAYING
DISQUALIFICATION OF
COMMERCIAL DRIVING PRIVILEGES

)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)
)

Respondent.

)
)

The Petitioner's Application For Stay of Agency Decision
coming before the Court for hearing on July 18, 2012, with the
appearances and stipulation of John A. Finney, attorney for
Petitioner and Susan K. Servick, attorney for respondent, and for
good cause appearing, IT IS HEREBY ORDERED THAT:
1.

The disqualification of RAYMOND SCOTT PECK's commercial

driving privileges set out in the Notice of Disqualification dated
December 15, 2009 and the Findings of Fact and Conclusions of Law
and Preliminary Order entered the 18th day of May, 2012 are
stayed effective August 8, 2012 pending final resolution of this
matter.
ORDER STAYING DISQUALIFICATION OF COMMERCIAL DRIVING PRIVILEGES - 1

070

2.

Commencing on August 8, 2012 and pending further order

of the Court, RAYMOND SCOTT PECK's Idaho Driver'S License No.
#QK306825A and commercial driving privileges are valid.
3.

The Idaho Transportation Department is Ordered to

return and/or issue RAYMOND SCOTT PECK's drivers license
(including commercial operation) to him for use on August 8, 2012
and thereafter.
4.

This Order shall operate, effective August 8, 2012 as

RAYMOND SCOTT PECK's drivers license until receipt of his
driver'S license from the Idaho Transportation Department.

---- ,

Dated this

2012.

CERTIFICATE OF CLERK'S RULE 77(d) SERVICE
I hereby certify that a true and correct copy, with the
clerk's filing stamp thereon showing the date of filing, of the
foregoing, was served by ~posit in First Class, u.S. Mail,
~:';:;:e~r:~a~~il~!!~
t;>;vday of JJ\'i
,2012, and was
Susan K. Servick
Special Deputy Attorney General
P.O. Box 2900
Coeur d'Alene, Idaho 83816

John A. Finney
Finney Finney & Finney, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Idaho Transportation Department
Administrative Hearing Section
P.O. Box 7129
Boise, Idaho 83707
By:

Clerk of Cou

..

ORDER STAYING DISQUALIFICATION OF COMMERCIAL DRIVING PRIVILEGES - 2
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SUSAN K. SERVICK
Special Deputy Attorney General
618 North 4th Street
PO Box 2900
Coeur d'Alene, Idaho 83816
Phone: (208) 667-1486
Fax: (208) 667-1825
ISBN 3443
Attorney for RespondentIdaho Department of Transportation

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BONNER
CASE NO. CV12-964

RAYMOND SCOTT PECK,
Petitioner,

NOTICE OF FILING SUPPLEMENTAL
GENCY RECORD

vs.
STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent.

COMES NOW, Respondent State of Idaho, Department of Transportation
(hereinafter "Respondent"), by and through its attorney, SUSAN K. SERVICK, Special
Deputy Attorney General, and files with this Court a supplemental document recently
added to the Agency Record. This document consists of the transcript of the
administrative proceeding. Petitioner has fourteen (14) days from the date of filing this
transcript within which to object or otherwise request additions to the Agency Record. If
no objection is made or addition requested, the record shall be deemed complete and
settled as of the fourteenth day after the filing of this transcript. The Petitioner's brief
shall then be due approximately thirty five (35) days later and Respondent's brief shall be
due approximately twenty-eight (28) days after receipt of Petitioner's brief, or according
to any scheduling order entered herein.
I hereby certify that, to the best of my knowledge and belief, the enclosed
document is true a correct, and that, together with the original Agency Record filed in

NOTICE OF FILING SUPPLEMENTAL RECORD - 1
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this matter, the Agency Record filed with this Court is complete. The Department has
retained the original file.
The following is a listing of the documents constituting the supplement to the
Agency Record:
1.

Transcript of the administrative proceeding held on May 15,2012.

Dated July 27, 2012.
Susan K. Servick
Special Deputy Attorney General

CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of the NOTICE was transmitted, July 27,
2012 by the following method, to:
JOHN A. FINNEY
Attorney at Law
120 East Lake Street, Suite 317
Sandpoint,ID 83864
Fax: 208 263-8211

Fax
/"DS Mail

Susan K. Servick

NOTICE OF FILING SUPPLEMENTAL RECORD - 2
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
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STATE OF IDAHO. IN AND FOR THE COUNTY OF BONNER

RAYMOND SCOTT PECK,
Petitioner.

v.
STATE OF IDAHO.
DEPAR1MENT OF
TRANSPORTATION.

)
)
)
)
)
)
)

ORDER OF REASSIGNMENT
CV 2012-964

)
)
)

Respondent.

)
)

IT IS HEREBY ORDERED that the above matter is reassigned to the Honorable
John R. Stegner, Administrative District Judge for the Second Judicial District, for the
reassignment to a District Judge from the Second judicial District for all further
proceedings. Pursuant to the Idaho Supreme Court Amended Order for
Assignment of Judges to the First Judicial District dated July 1.2012. this
reassignment shall be considered an appointment by the Supreme Court pursuant to Idaho
Rule of Civil Procedure 40(d)(1)(iii).
DATED thisWday of July, 2012.

ORDER OF REASSIGNMENT: 1
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L.i0.

Aug.

1.

20i2 11:56AM

'cnei:, f-'aynes, r-"edla.rdE:Y,

~etE:

Nc. Lbbb

CERTIFICATE OF MAILING
t

I hereby certify that on the_ _day of V"nj ~ , 2012, a true and correct copy
of the foregoing was sent via facsimile, to the followil'ig:
Honorable John R. Stegner
Faxed; (208) 883-5719

MARIE SCOTT

CLERK OF THE DISTRICT COURT

ORDER OF REASSIGNMENT: 2

007
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No, 2666

,Hay nes, F ied 1ande r, Pete

p

In the Supreme Court of the State :of Idaho
ASSIGNMENT OF SECOND JUDlCIAL DlSTRlCT
JUDGES TO THE FIRST JUDICIAL DlSTR1CT

)
)

ORDER

The Court has determined a need for additional judicial assistance in the Fmt Judicial District o.fthe

State Of Idaho and tho assignment of Second Judicial District Court Ju.dges JOHN STEGNER (AD!), JEFF

BRUDIB, CARL KERRICK, and MICHAEL GRIFFIN is DecesSary and wiD promote the efficient
odministrahan ofjustice; the~tore. good cause appearing.
IT HEREBY IS ORDERED that Sceond Judicial Djstrict Court Iud cs JOHN STEGNER (ADJ),
JEFF BRUDlE, CARL KERRICI(, and MICHAEL GlUPPIN be. and hereby

arc. ASSIGNEO

to tile FlRST

JUDJClAL DISTRlCT to PTeside in any cases 8$ may be assigoed to them by theAd.m1nisb'Btive District Judge

with the approvaJ of the Admin.istrarive Dil'cctor of the Courts to conduct all p~ings i)eces~ry fur their
final disposition during the period indlcated.bclow:
EFFECTIVE

.rm...Y 1,2012 -

JIJNE 30, 1013

IT FURTHER IS ORDERlID that the reporting of Ilny
District Court Judges JOHN

STEGNER~APJ},

pro~iII8

in the District Court assigned to

JEFP BRUDIE, CARL KBRRlCK, and MICHAEL GRlFFCN

may be by an electronic recording of the official reconJ in lieu of a court reporter as detennincd by the District

court Judge.
IT FUR.THER J8 ORDERED that the assignmeot of CMC$ in the PIRST JUDlClAL DISTRICT to
District Court ludges JOHN STEGNER-(ADI), JEFF BRUDIE. CARL KERRICK. and MlCHAEL GRIFFIN

hall be considered appoiDtmen by the Idaho Sll~me Court and that, pursuant (0 Rule 40(dXIXlXiii) of1hc

Jdaho RuJes ofCiviI l'rocedure. and beginning from the dale ofthiB Order, tbe.re shall be no right to djsqualify
these judges without cause in all)' of tile FIRST JUDICIAL DlSTRlCT cases to whicb they are assigned.
IT FURT1::fER IS ORDERED tbat a copy of this Order shaH be placed. in a pTo tern judge assignments
file to be majntained by the Distrio CoUI1 CleU. as a central register of all assignment orden,
DATED this . ~O

day of July. 20 12, NUNC PRO :tUNC to the date of July 1, 2011.
By Order of tile Supreme Cout1

Roger S. BurdicJc. Chief Justice
ATT£ST: '

SI.plleD
tt.:

~CletkftP==
DJstrict Judge'Carl Kerrick.
District Jud&c Jeff Bnutio
District Judge Michael Griffin
Admin. Dim;tor oftbe Courts, Patti Tobias

Admin. District Judge John Sftgner

Admm. DiJbict Judge John Mitcbell
Trial Court Administrator Katienc Bcbriocer
Trial Court Administrator J Gastill
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

RAYMOND SCOTT PECK,

Petitioner,
VS.

STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,

Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-964
ORDER ASSIGNING JUDGE

-------------------------)
It is ORDERED that Judge Jeff Brudie, whose chambers are located in Lewiston,
Idaho, is assigned to preside over all further proceedings in the above-entitled matter.
DATED this 2nd day of August 2012.

ORDER ASSIGNING JUDGE-1
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CERTIFICATE OF SERVICE
I do hereby certify that a full, true, complete
and correct copy of the foregoing ORDER
ASSIGNING JUDGE was transmitted by facsimile to:

Hon. Jeff Brudie
District Judge
(208) 799-3058

John Finney
Attorney at Law
(208) 263-8211
Susan Servick
Attorney at Law
(208)667-1825

on this _ _ day of August 2012.
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Linda Oppelt
, £

Pam Schneider < PamSchneider@co.nezperce.i8.'lJs:>~
Wednesday, August 08, 2012 10:13 AM
Linda Oppelt
.,
i~" ~ ; .
New Cases Assigned to Judge Brudie CV2012-1ti9:9 aA~ C\not2~964

From:
Sent:
To:
Subject:

Hi Linda!
Here are the documents requested for Judge Brudie:

CV2012-1199

Mcintire vs. Sagle Valley Water and Sewer District

7-11-12

Notice of Appeal

7-13-12

Notice of Appearance - Attorney Brian West

7-25-12

Record of Proceedings for Formation of Local Improvement District No.1

CV2012-964

Peck vs. State of Idaho, Dept of Transportation

6-5-12

Petition for Judicial Review and Ex Parte Application for Stay of Agency Decision

6-11-12

Defendant: State of Idaho, Dept of Transportation Appearance Susan K. Servick

6-11-12

Objection to Proposed Stay of Agency Decision

6-13-12/

Order Denying Staying of Disqualification of Commercial Driving Privileges

6-15-12

Notice of Lodging of Agency Record

6-29-12'/

Notice of Filing Agency Record

6-29-12/

Agency Record

7-2-12

Letter from Beth Schiller, Driver Services

7-18-12J

Court Minutes Hearing Type: Application for Stay of Agency Decision Hearing

7-18-12

Order Staying Disqualification of Commercial Driving Privileges

7-30-12

Notice of Filing Supplemental Agency Record

7-30-12

Supplemental Agency Record

Thanks Linda!
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
)
RAYMONDSCOTTPEC~

)
)

Plaintif't

CASE NO. CV 2012-964

)
)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)

Defendant

)

ORDER SCHEDULING BRIEFS
AND ARGUMENT

)
)

A transcript ofthe proceeding from the Idaho Department of Transportation has been
filed with this Court.
THEREFORE, IT IS HEREBY ORDERED:
1) Appellant's briefbaving been filed October 16, 2012.
2) Respondent shall file their brief on or before November 13, 2012.
3) Reply brief shall be filed on or before December 4, 2012.
4) Telephonic Appellate argument shall take place on January 8. 2013, commencing
at the hour of 11 :00 a.m. The Court will initiate the call.
DATED this /7..- day of September 2012.

ORDER SCHEDULING BRIEFS
AND ARGUMENT
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CERTIFICATE OF MAILING
I hereby certify that a

true

copy of the foregoing ORDER SCHEDULING BRIEFS AND

ARGUMENT was

~ hand delivered via court basket, or ~
_ _ mail~ postage prepaid, by the undersigned at Lewiston, Idaho, this

2012, to:

John Finney (FAX 208-263-8211)

Susan Servick (F A.X 208 667-1825)
ft

ORDER SCHEDULING BRIEFS
AND ARGUMENT
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-d.::

I)" day of September

JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
Old Power House Building
120 East Lake Street, Suite 317
Sandpoint ID 83864
Phone:
(208) 263-7712
Fax:
(208) 263-8211
ISB No. 5413

lb P ): 2b

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,

)

Case No. CV-2012-0964

)

Petitioner,

)

PETITIONER'S OPENING BRIEF

)

v.

)
)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)
)

Respondent.

)
)

COMES NOW the Petitioner Raymond Scott Peck and files this
Petitioner's Opening Brief, as follows:
I. INTRODUCTION & FACTS
The Petitioner Raymond Scott Peck is a resident of Bonner
County, Idaho.

The Petitioner Peck was arrested and cited for

allegedly driving under the influence in violation of Idaho Code
on or about December 2, 2009.

Also, the arresting Officer issued

on December 2, 2009 and served a Notice of Suspension upon the
Petitioner on or about December 3, 2009, purporting to suspend the
driving privileges of the Petitioner for a period of 90 days set
to commence 30 days from December 3, 2009 pursuant to Idaho Code,
PETITIONER'S OPENING BRIEF - 1

0082

Title 18, Chapter 80 (herein "ALS Suspension").
t~ely

The Petitioner

requested a hearing on the ALS Suspension Notice of

Suspension with the Respondent.
The Respondent on December 15, 2009 served the Petitioner by
U.S. Mail a Notice of Disqualification of COL privileges pursuant
to Idaho Code Titl.e 49, Chapter 3 (herein "COL Disqual.ification") .
The Petitioner

t~el.y

requested a hearing on the COL

Disqual.ification Notice of Disqual.ification with the Respondent.
The

cr~inal.

charges proceedings were compl.eted.

The ALS Suspension proceeding cul.minated with the decision of
Peck v. State of Idaho, Department of Transportation, 153 Idaho 37
(Ct.App. 2012)

(Opinion No. 25, Fil.ed April. 30, 2012), upholding

the ALS suspension of Peck's driver'S l.icense.

A tel.ephonic hearing on the COL Disqual.ification was hel.d on
May 15, 2012 with Idaho Transportation Department Hearing Examiner
~chael.

B. Howel.l.

The Petitioner Peck participated with counsel

in the hearing, reserving objections to the hearing and process.
The Hearing Examiner upheld the COL Disqual.ification.
II.

STANDARD OF REVIEW
The standard of review for a decision by the State of Idaho,

Department of Transportation to disqual.ify a person's driver's
l.icense was recentl.y reiterated by the Idaho Court of Appeals in
Bennett v. State, Dept. of Transp., 147 Idaho 141, 142-43 (Idaho
Ct. App. 2009), as fol.lows:
The Idaho Administrative Procedures Act (I.D.A.P.A.)
governs the review of department decisions to deny, cancel,
suspend, disqual.ify, revoke, or restrict a person's driver'S
license. See I.C. §§ 49-201,49-330, 67-5201(2), 67-5270. In
an appeal from the decision of the district court acting in
its appell.ate capacity under I.D.A.P.A., this Court reviews
the agency record independently of the district court's
PETITIONER'S OPENING BRIEF - 2
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decision. MarshaII v. Idaho Dep't or Transp., 137 Idaho 337,
340, 48 P.3d 666, 669 (Ct.App.2002). This Court does not
substitute its judgment for that of the agency as to the
weight of the evidence presented. I.C. § 67-5279(1);
MarshaII, 137 Idaho at 340, 48 P.3d at 669. This Court
instead defers to the agency's findings of fact unless they
are clearly erroneous. Castaneda v. Brighton Cor.p., 130
Idaho 923, 926, 950 P.2d 1262, 1265 (1998); ~rshaII, 137
Idaho at 340, 48 P.3d at 669. In other words, the agency's
factual determinations are binding on the reviewing court,
even where there is conflicting evidence before the agency,
so long as the determinations are supported by substantial
competent evidence in the record. Urrutia v. BIaine County,
ex reI. Bd. or Comm'rs, 134 Idaho 353, 357, 2 P.3d 738, 742
(2000); MarshaII, 137 Idaho at 340, 48 P.3d at 669.
A court may overturn an agency's decision where its
findings, inferences, conclusions, or decisions: (a) violate
statutory or constitutional provisions; (b) exceed the
agency's statutory authority; (c) are made upon unlawful
procedure; (d) are not supported by substantial evidence in
the record; or (e) are arbitrary, capricious, or an abuse of
discretion. I.C. § 67-5279(3). The party challenging the
agency decision must demonstrate that the agency erred in a
manner specified in I.C. § 67-5279(3) and that a substantial
*143 **507 right of that party has been prejudiced. Price v.
Payette County Bd. or County Comm'rs, 131 Idaho 426, 429,
958 P.2d 583, 586 (1998); MarshaII, 137 Idaho at 340, 48
P.3d at 669. If the agency's decision is not affirmed on
appeal, "it shall be set aside ... and remanded for further
proceedings as necessary." I.C. § 67-5279(3).
The District Court in its appellate capacity applies the same
standards on review.
III. ARGUMENT
This appeal is regarding the Petitioner Peck's rights under
the U.S. Constitution and the Idaho Constitution to notice prior
to being subject to search and seizure for alcohol testing and not
being subjected to an arbitrary act.

There are several different

consequences that Peck faced flowing from the traffic stop and the
breach alcohol content ("BAC") testing to which he was subjected.
Peck faced a criminal charge of driving under the influence under
Title 18, Idaho Code, which was resolved.

Peck also faced a

driver's license "ALS Suspension" under Title 18, Idaho Code,
PETITIONER'S OPENING BRIEF - 3
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which has been resolved as set forth in Peck v. Idaho Department
of Transportation, 153 Idaho 37 (Ct.App. 2012).

Peck also faces a

driver's license "CDL Disqualification" under Title 46, Chapter 3,
Idaho Code, which is the subject of this proceeding.
The Idaho Court of Appeals in Peck's Title 18, Idaho Code
suspension case, recognized that Peck's Title 49, Idaho Code
disqualification was not before them and that a
could occur.

t~ely

challenge

This is that proceeding on the challenge.

Idaho Code § 49-335 Disqualifications and penalties-Commercial driver'S license, under (2) provides that "Any person
who operates a commercial motor vehicle or who holds a class A, B
or C driver'S license is disqualified from operating a commercial
motor vehicle for a period of not less than one (1) year if the
person refuses to submit to or submits to and fails a test to
determine the driver'S alcohol, drug or other intoxicating
substances concentration while operating a motor vehicle."
The issue of the CDL Disqualification arises because Peck
has both substantive due process and procedural due process
rights under the Due Process Clauses of the United States
Constitution and the Idaho Constitution.

The due process

guarantees in each are substantially the same.

See In re Gibbar,

143 Idaho 937, 945, 155 P .3d 1176, 1184 (Ct.App.2006).

Peck

also has a substantial right to be free of search or seizure
under the United States Constitution and the Idaho Constitution.
See State v. Cooper, 39 P.3d 637, 136 Idaho 697 (2001).
Substantive due process protection means that the reason for
depriving a driver of a license cannot be arbitrary. See In re
McNeely, 119 Idaho 182, 189, 804 P.2d 911, 918 (Ct.App.1990).
PETITIONER'S OPENING BRIEF - 4
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Peck was not operating a commercial motor vehicle at the time of
his contact with law enforcement.

The Title 18, Idaho Code ALS

license suspension (which includes the suspension of any
commercial driving privileges) has been upheld as meeting
legitimate state police powers, rather than being double jeopardy
or arbitrary when compared to a criminal conviction and criminal
license suspension.

There is no basis for an additional

"disqualification" under Title 49 of a person's commercial
driving privileges beyond the Title 18 suspension.
additional legitimate state concern to be met.

There is no

Although in Buell

v. Idaho Dept. of Transp. 151 Idaho 257 (Id. Ct. App. 2011), the
Idaho Court of Appeals held that Title 49 disqualification is not
double jeopardy in regards to the Title 18 suspension, the Court
did not address substantive due process.

The disqualification is

arbitrary, as the underlying conduct has no relation to the
disqualified conduct of operating a commercial vehicle for a
year.
Procedural due process protection means that a person must
be completely advised of his rights and the consequences.

The

Idaho statutes for undertaking alcohol testing in Idaho Code §§
18-8002 and 18-8002A are based upon and only upheld under the
theory of implied consent.

The statutory fiction of implied

consent is conditioned upon notice of the consequences being
given to the driver immediately prior to the testing.

Without

proper notice, the driver has not given implied consent and the
license cannot be suspended.

The CDL disqualification therefore

also requires implied consent, which requires proper notice prior
to testing.

Without proper and adequate notice, the

PETITIONER'S OPENING BRIEF - 5
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disqualification cannot be imposed.

The disqualification is

based upon the search and seizure of the BAC results and
therefore, to be upheld, must be part of the notice given to
obtain the BAC results.
This is because evidentiary testing for blood alcohol is a
seizure of the person and a search for evidence.

In order to

have a search and seizure, a driver's informed or implied consent
must be based upon an accurate advice of the consequences.

Bere

there is no advice given prior to the request for testing that a
person's CDL privileges are impacted differently than the other
driving privileges identified in the advisory (one year as
opposed to 90 days, etc.).
advice.

As such, there is not sufficient

The law requires the advice to be given to the driver to

"validate" the implied or informed consent.
As explained in Matter of Virgil, 126 Idaho 946 1 947, 895
P.2d 182, 183 (Idaho App. 1995), regarding the Title 18 ALS
suspension, "Idaho law requires strict adherence to the statutory
language ... " which provides notice.

Further, a driver's license

is to be reinstated if the driver is "not completely advised of
his rights and duties."

Matter of Virgil, 126 Idaho 946, 947,

895 P.2d 182, 183 (Idaho App. 1995) citing Matter of Griffiths,
113 Idaho 364, 370, 744 P.2d 92, 98 (1987).

Also, as set forth

in Balen v. State, 136 Idaho 829, 833-834, 41 P.3d 257, 261 262 (Idaho 2002) the warrantless search exception is based upon
the implied consent.

Implied consent requires notice of one's

rights and the consequences.

As no notice is given of the

disqualification provisions of Idaho Code § 49-335(2), there is
no implied and no informed consent.
PETITIONER'S OPENING BRIEF - 6
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of the statutory provision, the testing is not upon consent, and
violates due process.
The statutory advisory language in the notice given to Peck
only advices a driver of the Title 18 consequences, which are
sufficient to uphold the Title 18 suspension.

The statutory

advisory language provided to Peck does not advise of the Title
49 consequences.

As such the Title 49 disqualification cannot be

imposed or upheld.
This is the very issue that the Idaho Supreme Court
foreshadowed in the recent case of Wanner v. State, Dept. of
Transp., 150 Idaho 164, 166 (2011).

The Court, in considering an

untimely request for hearing on an Idaho Code §18-8002A ALS
notice of suspension for driving privileges

j

after reviewing the

provisions of the standard notice given, stated that:
The Notice did not address the situation presented by the
underlying facts of this case: the consequences of refusing
or failing evidentiary testing for the holder of a CDL who
was not operating a commercial vehicle at the time of
contact with law enforcement. This is significant because
I.C. § 49-335(2) provides that a motorist who fails
evidentiary testing is disqualified from operating a
commercial vehicle for not less than one year.
Wanner, 150 Idaho at 166.
The Idaho Court of Appeals in the Buell case only dealt with
the start date of a CDL disqualification, not the due process
challenge argued here.

Although the ultimate issue of the CDL

disqualification in Wanner, which the Idaho Supreme Court
expressly recognized in the opinion, was not reached, the Court
strongly warned that the failure to advise was significant.

Peck

was not operating a commercial vehicle at the time of his contact
with law enforcement.

Peck was not advised of the CDL

PETITIONER'S OPENING BRIEF - 7
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Disqualification consequences, and therefore the disqualification
is invalid.
Based upon either substantive due process or procedural due
process (or both, although not required), the Title 49 Notice of
Disqualification given to Peck must be vacated.

The hearing

officer's decision should be vacated as i t (a) violates statutory
or constitutional provisions;
authority;

(b) exceeds the agency's statutory

(c) is made upon unlawful procedure;

(d) is not

supported by substantial evidence in the record; or (e) is
arbitrary, capricious, or an abuse of discretion.
IV.

ATTORNEY FEES AND COSTS
Peck is entitled to recover attorney fees against the State

of Idaho, Department of Transportation, pursuant to Idaho Code §
12-117, which governs the award of attorney fees in proceedings
between persons and state agencies and provides in (1) that:
Unless otherwise provided by statute, in any proceeding
involving as adverse parties a state agency or a political
subdivision and a person, the state agency, political
subdivision or the court hearing the proceeding, including
on appeal, shall award the prevailing party reasonable
attorney's fees, witness fees and other reasonable expenses,
if i t finds that the nonprevailing party acted without a
reasonable basis in fact or law.
V.

CONCLUSION
As set forth above, for any of the several grounds asserted,

the decision of the Hearing Examiner sustaining the Notice of
Disqualification should be vacated.

The relief sought is to

reverse the Findings of Fact and Conclusion of Law and Preliminary
Order by denying and/or vacating the disqualification of Peck's
CDL driving privileges, to reinstate the driving privileges, and

PETITIONER'S OPENING BRIEF - 8
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for an award to the Petitioner of attorney fees and costs against
the Respondent.
DATED this

day of

~

________ , 2012.

/

FINNEY, P.A.
Petitioner PECK
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the
foregoing w~s served by u.S. Mail, postage prepaid, this
day of
"{)~~~, 2012, and was addressed to:
Susan K. Servick
Special Deputy Attorney General
618 North 4~ Street
P.O. Box 2900
Coeur d'Alene, Idaho 83816
Jeff M. Brudie
District Judge
P.o. Box 896
Lewiston, Idaho 83501
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SUSAN K. SERVICK
Special Deputy Attorney General
618 North 4111 Street
Coeur d'Alene, Idaho 83814
Phone: (208) 667-1486
Pax: (208) 667-1825
ISBN 3443
Attorney for RespondentIdllbo Department ofTnmsportation

IN THE DISTRICT COURT OF THE FIRST mDICIAL DISTIUCT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BONNER
CASE NO. CV12-964

RAYMONDSCOTTPEC~

Petitioner,
RESPONDENT'S BRIEF
VS.

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,
Respondent.
The Idaho Department of Transportation (lTD) hereby responds to the Blieffiled
by the Petitioner with regard to the disqualification of his Commercial Drivers License

(CDL) by lTD.

I.
UNDISPUTED FACTS
On December 2, 2009, Peck was arrested for Driving Under the Influence Bonner
County, Idaho. Clerk's Recont see page 14.

Because the HAC results showed a

violation of Idaho Code Section 18~8004 the officer issued Peck a notice of suspension of
his driver's license and a temporary non-commercial driving permit. See Peck 'V. lI'D,
153 Idaho 37,278 P.3d 439 (Idaho App 2012). Peck challenged the administrative license
suspension (ALS) to the Idaho Court of Appeals. Id The Idaho Court of Appeals issued
its decision upholding the administrative license suspension on Apri130) 2012. Id.
On December 15.2009, the Department mailed Peck a Notice of Disqualification
(Notice) because the Department's records show that Peck had failed an evidentiary test

RESPNDENT'S BRIEF 1
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for driving under the influence. Clerk's Record, page 1. The Notice stated, in part, that
the Department was "withdl'awing your driving privileges to operate a commercial

vehicle for 365 days .. ",. The Notice also invited Peck to request an administrative heating
to contest the action by the Department. Id
On December 30, 2009, Peck, through his attorney requested a hearing on the

CDL disqualification. Clerk's Record page 2. On March 1, 2012 Peck also filed a
Petition for Stay in Re: CDL Disqualification and proposed Order for a stay in the CDL
disqualification. See the Court's file.
The administrative hearing on the eDL disqualification was held May 15,2012
before hearing officer Michael Howell. At the hearing} the petitioner testified that he was
not advised of the consequences to his eDL if he took and failed a BAC test See

Transcript, pages 4-6. The attorney for the petitioner argued that the eDL
disqualification was not proper because the petitioner was not advised of the potential
consequences to his eDL if he took and failed the BAC testing. See Transcript pages 616. On May 18! 2012 the hearing officer issued his decision., in which he upheld the

CDL disqualification for one year. In his decision, the hearing officer correctly wrote and
held. in part:
Ill.
Idaho Code Section 18-8002A provides for the penalties associated with the
failure of a blood test but is not intended to be all inclusive of all consequences
that may result from an attest for driving under the influence or for the failure of a
blood alcohol test. The Idaho Code and the regulations of the Department of
Transportation contain other civil consequences for such action,

VI.
The disqualification of the driver's commercial driving privileges is a
consequence unique to commercial drivers that resulted from his failure of the
breath test and is in addition to any consequences contained .in Idaho Code
Section I8-8002A.

VII
The Administrative License Suspension proceedings as set forth in Idaho Code)
Section 49-8002A 1 are separated and distinct from and not relevant to the
disqualification of commercial driving privileges except the result form the basis
of the disqualification in this matter,
VIII
1 This

is an obvious typographical error and shOUld be cited as lS-SOO2A.
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The requirement of notice and the procedure set forth in Idaho Code Section 188002A are not affected by Of modified by Idaho Code, Section 49 33S(2), and
there is no additional notice requirement to the statutory notices set forth in
Section 18-8002A as a result. of the additional consequences for commercial
drivers in Section 49-335(2).
u

IX.
Idaho Code, Section 49-335 was modified by the state legislature to subject a
commercial driver to a disqualification for any conviction of driving under the
influence, whether driving a commercial vehicle or not~ effective July 1.2005.
X.
The modification of Idaho Code, Section 49-335 was effective prior to the
driver's arrest fOl' driving under the influence, giving him statutory notice of the
additional possible consequence prior to his actions which resulted in his
conviction and prior to this actual conviction.

XI
The driver argued that the disqualification of his commercial driving privileges
pursuant to I.e. Section 49-335(1)(a) is unconstitutional. The Ve1Y issue of the
notice the driver claimed was lacking and a violation of his constitutional rights
was specifically addressed by the Court of Appeals in Mr. Peck's appeal to the
court. The court stated:
Neither section 18-8002A nor due process requires an officer to inform a
person subject to license suspension of the consequences regarding a
separate disqualification under section 49-335(2). The notice of
consequences contained in section 18-8002A (and reflected in the
advisory form) is not deficient simply because it did not inform Peck of
consequences under a different statute. See Buell v. Idaho Dep't 0/
Transp.• 151 Idaho 257, 264, 254 P.3d 1253, 1260 (Ct.App.2011) (holding
a person with a eDL is presumed to have knowledge of the laws
governing CDLs, and therefore, Buell II was presumed to mow that the
disqualification of his CDL was in addition to any suspensions he received
under [Title 18]11 ); Thompson v. Stale, 138 Idaho 512,516. 65 PJd 534J
538 (Ct.App.2003) (rejecting an argument that the police officer was
obligated to give a driver advice regarding all consequences of taking a
breath test, not just those delineated in section 18-8002A). Therefore!
Peck's due process rights were not violated. Peck v, State of Idaho,
Department of Tl'ansportation, Court of Appeal20l2 Opinion No. 25, at p.

6,

Clerk Record page 16-19. On June 5, 2012 Peck filed a Petition for Judicial Review.
See Court file.
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II.
STANDARD OF REVIEW ON THE PETITION FOR REVIEW
In this appeal the burden of proof is on Peck. In order to vacate or remand the
decision of the hearing officer. Peck must establish that the decision of the hearing officer
was: (a) in violation of constitutional or statutory provisions; (b) in excess of the statutory
authority of the agency; (c) made upon unlawful procedure; (d) not supported by
substantial evidence on the record as a whole; or (e) arbitrary, capricious. or an abuse of
discretion.
Generally, in a Petition for Judicial Review, the court reviews the agency's
underlying decision. The scope of review is such that ([t]he court shall not substitute its
judgment for that of the agency as to the weight of the evidence on questions offact."
Idaho Code Section 67-5279. The scope of review is such that this Court must uphold the
hearing officer's conclusions of law unless those conclusions of law fall within the
enumerated violations set forth in Idahq Code Section 67-5379 (3) (a·e).
The Idaho Administrative Procedures Act (IDAPA) governs the review of
department decisions to deny, cancel, suspend, disqualify, revoke or resllict a person's
driver's license. See I.e. §§ 49·201, 49-330, 67-5201(2), 67·5270 and In re Suspension of

Driver's License ofGibbar, 143 Idaho 937. 155 P.3d 1176 (Ct.App. 2006). In an appeal
from the decision of the district court a,?ting in its appellate capacity under IOAPA, this
COUlt reviews the agency record

independently of the district court's decision. Marshall

v_ Idaho Dep't o!Transp_, 137 Idaho 337. 340, 48 P.3d 666, 669 (Ct.App.2002). This
Court does not substitute its judgment for that of the agency as to the weight of the
evidence presented. I.C. § 67-5279(1); Marshall, 137 Idaho at 340,48 P.3d at 669. This
Court instead defers to the agency's findings offset unless they are clearly e1Toneous.

Castaneda v. Brighton Corp., 130 Idaho 923! 926, 950 P.2d 1262. 1265 (1998);
Marshall, 137 Idaho at 340. 48 P.3d at 669. In other words. the agency's factual
determinations are binding on the reviewing court, even where there is conflicting
evidence before the agency, so long as the determinations are supported by substantial
competent evidence in the record. Urrutia v. Blaine County, ex rei. Bd ofComm's, 134
Idaho 353. 357.1 2 P.3d 738, 742 (2000); Marshalt 137 Idaho at 340.1 48 P.3d at 669.
A court may overturn an agency's decision where its findings, inferences.
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conclusions, or decisions: (a) violate statutory or constitutional provisions; (b) exceed the
agency's statutory authority; (c) are made upon unlawful procedure; (d) are not suppOited
by substantial evidence in the record; or (e) are arbitrary, capricious, or an abuse of
discretion.

Ie. § 67-5279(3), The party challenging the agency decision must

demonstrate that the agency erred in a manner specified in I.C. § 67-5279(3) and that a
substantial right of that party has been prejudiced. Price v. Payette County Bd. ofCounty

Comm'rso 131 Idaho 426. 429s 958 P.2d 583. 586 (1998). Iftheagency's decision is not
affirmed on appeal; lIit shall be set aside." and remanded for further proceedings as
necessary. "le, § 67-5279(3).

III.

IDAHO LAW AND FEDERAL LAW
Generally, Idaho Code § 18~8002A prescribes the penalties governing all aspects
of a motollst's driving privileges in the event that the motorist submits to, but fails,
evidentiary testing. I.C. § 18-8002A(4)(a). The suspension is imposed by lTD and the
statute provides for administrative review of the suspension. 1. C. § 18-8002A(4), (7).
This is commonly referred to as an Administrative License Suspension (ALS).
Idaho's motor vehicle code prescribes additional consequences which result from
a motorist's refusal to submit to evidentiary testing or failing such testing. On July 1,
2007 Idaho Code Section 49-335 was modified to subject a driver with a CDL to
disqualification if the driver fails a test for alcohol whether the person is operating a
commercial vehicle or not. These additional consequences solely relate to the ability to
operate commercial vehicles pursuant to Idaho Code § 49-335(2). This is commonly
known as a CDL disqualification.
The disqualification of Peck's eDL was pursuant to Idaho Code Section 49-335.
Idaho Code Section 49-335 provides in pertinent part as follows:
(1) Any person who operates a commercial motol' vehicle or who holds a class A,
B or C driver's license is disqualified from operating a commercial motor vehicle
for a period of not less than one (1) year if convicted in the form of a judgment or
withheld judgment of a first violation under any state or federa11aw of:
(a) Operating a motor vehicle while under the influence of alcohol or a controlled
substance;
,
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(2) Any person who operates a commercial motor vehicle or who holds a class A,
B or C driver's license is disqualified from operating a commercial motor vehicle
for a period of not less than one (1) year if the person refuses to submit to or
submits to and fails a test to determine the driver's alcohol, drug or other
intoxicating substances concentration while operating a motor vehicle.

'" '" '"
(4) A person is disqualified for the period of time specified in 49 CFR part 383 if
found to have committed two (2) or more of any of the offenses specified in
subsection (1) or (2) of this section, or any combination of those offenses, arising
from two (2) or more separate incidents. [emphasis added].
In 1999. Congress passed the Federal Motor Carrier Safety bnprovement Act,

which included provisions requiring that the holder of a CDL be prohibited from driving
a commercial motor vehicle if he or she has been convicted of certain violations of a
state's motor vehicle laws. 49 C.F.R. § 383.51 identifies the offenses that "disqualify" the
holdel' of a CDL from driving a commercial motor vehicle. A state that fails to comply
with this federal mandate risks losing federal highway funds, Pursuant to 49 CFR 383.51
of the Federal Motor Carrier Safety Administration a fIrst incident required that the
holder of CDL must be disqualified from operating a commercial motor vehicle for one
year. A copy of 49 CRF 383.51 is attached as Exhibit 1. Therefore. the disqualification
of Peck's eDL is required by both Idaho State Law and Federal Regulation.
VI.

DISCUSSION
Petitioner argues that his right to procedure andlor substantive due process was
violated by the CDL disqualification at issue in this matter? Petitioner's argument is
without legal or factual basis.
In the prior ALS appeal, Peck argued that due process was violated due to defects
in the notice given to Peck prior to the evidentiary testing. Peck 1'. IDT, 153 Idaho 37.

278 P.3d 439 (Ct. App. 2012) footnote 2. In that case, the Court of Appeals explained the
difference between substantive due process and procedural due process. Id. Substantive
Peek: does not distinguish whether he argues a violation of the Due Process Clause of the Untied States
Constitution or Idaho Constitution; however, the due process guarantees in each are substantially the same.
See Peck v lTD. 153 Idaho 37, 278 P.3d 439 (Cr App. 2012) at footnote 2.
2

RESPNDENT'S BRIEF ~ 6

OUst)

n..

No v, 11 2012 3: 52 PM

SUSAN KSERVICK

N
.0. -'''8
fL

P,

due process means that the reason for depriving the driver's license cannot be arbitrary.

Id A chaUenge to the license suspension procedure and advisory is a procedural due
process claim. Id

A. PROCEDURAL DUE PROCESS:
THE PROCEDURE AND THE ADVISORY ARE LAWFUL
Peck argues that the advisory given to him failed to adequately advise him of all
his rights, and it therefore constitutionally defective. As discussed below, this argument
lacks merit.

Issues regarding the constitutionality of a eDL disqualification were brought to
the Idaho Court of Appeals recently in Buell v. Idaho Department o/Transportation, 151

Idaho 257 (Ct. App. 2011). Buell first argued that the CDL disqualification violated the
principles of double jeopardy. This argument was rejected by the Court of Appeals.
Buell then argued that his due process rights were violated because 1. e. §§ 18-8002,
18-g002A, and 49-335 are ambiguous and did not adequately notify him of when his
eDL disqualification would begin. The Court of Appeals also rejected this argument,
stating:
Idaho Code Sections 18-8002 and 1S-g002A are part of the criminal code. Idaho
Code Section 18-8002 provides for suspension of a noncommercial driver's
license when a driver has refused to submit to an evidentiary BAC test. Idaho
Code Section IS-8002A provides for the suspension of a driver'S license when a
driver has failed an eVidentiary BAC test. The motor vehicle code prescribes
additional consequences that result from a motorist's refusal to submit to
evidentiary testing or for failing such testing. I.C. § 49-335. Idaho Code Section
49-335(1)(a) ptovides that a CDL holder will be disqualified from operating a
commercial vehicle for one year if convicted of driving under the influence. Idaho
Code Section 49-335(2) provides that a eDL holder will be disqualified from
operating a commercial vehicle for one year if the person refuses to submit to or
fails a BAC evidentiary test. A disqualification under I.C. § 49-335 is in addition
to a suspension under I.C. §§ 18-8002 or IS-S002A and relates solely to the
driver's CDL. A holder of a CDL is presumed to have knowledge of the laws
governing CDLs. See Wilson v. State, 133 Idaho 874, 880, 993 P.2d 1205, 1211
(Ct.App.2000). Therefore, Buell was presumed to know that the disqualification
of his CDL was in addition to any suspensions he received under either lC. §§
18-8002 or I8-8002A.
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ld. Likewise, in this case. CDL drivers, like the petitioner, are presumed to know that the
disqualification ofms CDL was an additional penalty to him for failing a BAC test.
Additional issues regarding the constitutionality ofIdaho COL disqualification
were brought before the Idaho Court Appeals in Williams v. Idaho Department of

Transportation, 151 Idaho 257, 254 P.3d 1253 (Ct. App. 2012). In Williams, the
petitioner was contesting a hearing officer's decision to disqualifY Williams for life from
holding a CDL because of a second conviction for driving under the influence. Williams
raised several constitutional arguments against the action by lTD. Williams argued that
his due process rights were violated because he was not notified that his COL would be
suspended if took and failed the BAC test. The Court of Appeals rejected this argument.
The Court first outlined the burden of proof and stated:
Where the constitutionality of a. statute is challenged, we review the lower court'g
determination de novo. State v. Korsen. 138 Idaho 706, 711, 69 P.3d 126, 131
(2003); State v. Martin, 148 Idaho 31. 34218 P.3d 10, 13 (Cl. App. 2009). The
party attacking a statute on constitutional grounds must overcome a strong
presumption ofva.1idity. Korsen, 138 Idaho at 711,69 P.3d at 131; Martin. 148
Idaho at 34. 218 P.3d at 13. Appellate courts are obligated to seek an
interpretation ofa statute that upholds its constitutionality. KOl'sen, 138 Idaho a.t
711,69 P.3d at 131; Martin, 148 Idaho at 34.218 P.3d at 13.
The Court of Appeals continued. addressjng the petitioner's argument:
A statute may be challenged as unconstitutionally vague on its face or as applied
to a complainant's conduct. Korsen, 138 Idaho at 712,69 P.3d at 132; Martin, 148
Idaho at 35,218 P.3d at 14. Here. Williams does not make a facial challenge, but
contends only that the statute is impermissibly vague as applied to him. To
succeed on an "as applied!! vagueness challenge, a complainant must show that
the statute failed to provide fair notice that the complainant's specific conduct was
prohibited or failed to provide sufficient guidelines such that police had unblidled
discretion in determining whether to charge the complainant. Martin, 148 Idaho at
35,218 P.3d at 14.
Williams argues that he was not adequately notified ofllie consequences of
submitting to the tests as required by le. § lS-8002. In denying Williams' claim
that the statute was void for vagueness, the district COUlt stated:
This issue was recently addressed, in part, by the Idaho Supreme Court in
Wanner v. lTD. 150 Idaho 164,244 P.3d 1250 (2011). wherein the Idaho
Supreme Court held that a § 18-S00lA suspension governs driving
privileges in toto, while an I.C. § 49-335 suspension applies to a particular
subset of driving privileges, i.e. the right to operate a commercial vehicle.
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Further the Idaho Court of Appeals addressed a similar argument in Buell,
supra. There. Buell argued that his due process rights were violated
because I.e. §§ 18-8002, 18-8002A, and 49-335 are ambiguous and did
not adequately notify him of when his eDL disqualification would begin.
The Idaho COUlt of Appeals held that le. §§ 18-8002 and 18-8002A are
criminal statutes and address suspension of non-commercial licenses.
Further, I.e. § 49-335 prescribes additional consequences that result from
a motorist's refusal to take or the failure of an evidentiary test. The Buell
court held that a disqualification under Ie. § 49-335 is in addition to a
suspension under I.e. §§ 8002 and 8002A.
A holder of a eDL is presumed to have knowledge of the laws governing
CDLs. Wilson 1), State, 133 Idaho 874, 880,993 P.2d 1205, 1211 (Ct. App.
2000). Williams argues that at no time was he informed that his eDL
would be suspended for his lifetime ifhe failed the breath testing. The
record shows that Williams was provided the required notifications as
required by I. e, § IS-B002A
Williams was presumed to know that the disqualification ofms CDL was
in addition to any suspensions he received under I.C. §§ 18-8002 or 188002A. Williams was also presumed to know the consequences ifhe was
convicted of any of the offenses listed in I.C. § 49-335(1) or refused to
submit to or failed an evidentiary test pursuant to IC. § 49"335(2), He was
also presumed to know that his CDL would be suspended for life for two
01' more major events as wecified in I.e. § 49"335(1) or (2).
This Court finds that I.e. §§ 18-8002) IS-8002A and 49-335 are not void
for vagueness. There is no legal requirement that an arresting officer
provide notice of all the collateral effects that a breath test failure will
have on one1s eDL endorsement. As a holder of a eDL, Williams was
presumed to have such knowledge.
In this case, there was no violation of Peck's right to procedural due process.
Peck argues that the Notice of Suspension was not adequate because it failed to inform
him of the proVisions and consequences of Idaho eode Section 49-335(2). Peck does not

argue that he did not receive the admonitions required by Idaho Code Sections 18-8002
and IS-B002A.

Instead~

he invites this Court to add language to those code sections by

including other consequences to the Suspension Advisory form. This Court should
decline the invitation, Idaho law does not require that a drivel' be informed of every single
consequence of the failure of an evidentiary test. Specifically, Idaho Code Sections 188002 and

18~8002A

do not require law enforcement officers to inform drivers of every
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potential consequence of failing the evidentiary test. In fact, in Peck v. lTD, the Idaho
Court of Appeals held:

In regards to whether Peck was afforded procedural due process relating to his
license suspension by the notice actually given, Peck does not argue the notice of
suspension advisory form was ambiguous or did not completely advise him of his
rights and duties under section lS-8002A. In fact) the advisory foml specifically
provided all information required by section lS-8002A and gave him notice of the
license suspension and the procedures afforded to him to challenge it. Neither
section 18-8002A nor due process requires an officer to inform a person subject to
license suspension of the consequences regarding a separate disqualification
under section 49-335(2). The notice of consequences contained in section 188002A (and reflected in the advisory form) is not deficient simply because it did
not inform Peck of consequences under a different statute. See Buell v. Idaho
Dep't of Tramp., 151 Idaho 257, 264, 254 P.3d 1253, 1260 (Ct.App.2011)
(holding a person with a CDL is presumed to have knowledge of the laws
governing CDLs, and therefore, Buell II was presumed to know that the
disqualification of his eDL was in addition to any suspensions he received under
[Title 18]" ); Thompson 11. Slate. 138 Idaho 512. 516, 65 P.3d 534, 538
(CtApp,2003) (rejecting an argument that the police officer was obligated to give
a driver advice regal'ding all consequences of taking a breath test. not just those
delineated in section 18-8002A), Therefore, Peck's due process rights were not
violated.
Id.} page 445.
Although a one year suspension of a CDL is another consequence of both the
refusal to submit to the testing and the failure of the testing) it is not a potential
consequence of which a driver must be infonned at the tim.e of his arrest. Therefore. the
failure to inform Peck of the consequences to his eDL is not necessary and the Notice of
Suspension given to Peck complied with Idaho law.
B. SUBSTANTIVE DUE PROCESS:
CDL DISQUALIFICATION IS NOT ARBITRARY
Petitioner also argues that his substantive due process rights were violated
because the CDL disqualification was arbitrary in that "the underlying conduct has no
relation to the disqualified conduct of operating a commercial motor vehicle." This
argument is also without merit.
In Williams v. lTD. 151 Idaho 257, 254 P.3d 1253 (Ct. App. 2012), the Court of
Appeals addressed a similar argument. In Williams. the petitioner argued that the CDL
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disqualification violated principles of Double Jeopardy. In addressing this argument, the
Court dealt with the question as to whether the disqualification was excessive. The Court
stated the following:
Sixth, we must consider whether there is a pUlpose, other than punishment, that
could be assigned to the lifetime eDL disqualification and whether the
disqualification is excessive in relation to the alternative purpose assigned to it.
As noted above, the purpose ofI.C. § 49-335 is to remove problem drivers from
the road through disqualification. Statement of Purpose, SB 1001 (1989). The
light of a citizen to operate a motor vehicle is substantial, but it is also subject to
reasonable regulation by the State in the exercise of its police powers. Talavera,
127 Idaho at 70S, 905 P.2d at 638. When a person is approved for a CDL, he or
she agrees to abide by certain conditions and regulations. Id. The commercial
driving industry is highly regulated because of the size and weight of commercial
vehicles and the heightened danger they pose to the public should they be
misused. Impaired conunercial drivers pose a unique danger to the public because
of the type of vehicles they operate. Therefore, disqualification of a CDL
indicates only that the holder has failed to comply with the agreed conditions. not
that he or she is being punished for a particular act. Id.
The Williams Court went on to hold that !'the lifetime disqualification from

driving a commercial vehicle is not disproportionate to the statute's legitimate remedial
goal of keeping problem drivel's with multiple alcohol violations off the roadways."
The holding in Williams is consistent the COUlt of Appeal holding in Buell where
the Coul1 held a one~year disqualification from driving a commercial vehicle was not
disproportionate to the statute's legitimate remedial goal of keeping problem drivers off
the roadways. Buell, page 1260.
In this case, there was no violation of Peck's right to substantive due process

because the action by lTD is not arbitrary. Because of the size and weight of vehicles
operated by a eDL driver.. the industry is highly regulated. As the Idaho Court of

Appeals has held, persons who hold a CDL endorsement agree to abide by certain
conditions and regulations to obtain and keep the endorsement. The additional regulation
on CDL drivers is directly related to the unique danger to the public because of the types
of vehicles they operate. Thus, eDL ddvers are also subject to reasonable regulation by
the State including a one year disqualification for an alcohol violation in a noncommercial vehicle.
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C. IMPLIED CONSENT
In support ofhls arguments, Petitioner cited in Matter o/Virgil, 126 Idaho 946,
947,895 P.2d 183 (Ct. App. 1995. This case is distinguishable to the facts and law of
this case. In the Virgil case, the defendant successfully argued that an administrative
license suspension imposed by a magistrate pursuant to Idaho Code Section 18-8002
must be set aside because the Twin Falls Police Department's advisory form was
defective and did not comply with the statutory language of Idaho Code Section 188002(3).3
Here, the Court of Appeals has ah-eady held that the Advisory Notice given to
Peck provided him at the time of his a.t.test "specifically provided him notice of the
license suspension and the procedures afforded to him to challenge it." Thel-efore. unlike
the Virgil case> the Notice given to Peck was not defective.

V.

NO ATTORNEY FEES
Petitioner is also requesting an award of attorney fees on this appeal. This
argument is also without merit Idaho Code Section 12·117(1) provides for an award of
attorney fees only if certain conditions are met. The statute provides:
(1) Unless otherwise provided by statute, in any administrative or civil judicial
proceeding involving 8S adverse parties a state agency, a city~ a county or other
taxing district and a person, the court shall award the prevailing party reasonable
attorney'S fees, witness fees and reasonable expenses. if the court finds that the
party against whom the judgment is rendered acted without a reasonable basis in
factor law.
Therefore. to award attorney fees under this section, the Court must rule in favor
of Peck and also find that the Department acted without a reasonable basis in fact or law.
See, CanallNorcrestlColumbus Action Comm. v. City of Boise, 136 Idaho 666, 671> 39
P.3d 606. 611 (2001). In this matter, as discussed above, there was a reasonable basis in
law and in the facts upon which the hearing officer made his decision. Therefore. since
neither requirement of the statute has been met. the court must decline to aW~'ll-d attorney
fees.
Idaho Code Section 18.8002(3) has been amended since the Virgil case. The Notice provisions are now
contained IS-SOOlA.

l
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VI.

CONCLUSION
lTD respectfully requests that the court uphold the decision of the hearing officer
and vacate the stay of the CDL disqualification.

Dated November 13,2012.
Susan Servick
Special Deputy Attorney General
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of November 8,2012
Title 49: Transportation
PART 383-COMMERCIAL DRIVER'S LICENSE STANDARDS; REQUIREMENTS AND PENALTIES
Subpart D-Driver Disqualifications and Penalties

§ 383.51 Disqualification of drivers.
(a) General. (1) A person required to have a CLP or COL who is disqualified must not drive a
CMV.

(2) An employer must not knowingly allow. require, permit, or authorize a driver who is disqualified
to drive a CMV.
(3) A holder of a eLP or COL is subject to disqualification sanctions designated in paragraphs (b)
and (e) of this section, if the holder drives a CMV or non-CMV and is convicted of the violations listed
in those paragraphs.
(4) Determining first and subsequent violations. For purposes of determining first and subsequent
violations of the offenses specified in this subpart. each conviction for any offense listed In Tables 1
through 4 to this section resulting from a separate incident. whether committed in a CMV or non-CMV,
must be counted.
(5) The disqualification period must be in addition to any other previous periods of disqualification.
(6) Reinstatement after lifefime disqualification. A State may reinstate any driver disqualified for
life for offenses described in paragraphs (b)(1) through (8) of this section (Table 1 to § 383.51) after 10
years, if that person has voluntarily entered and successfully completed an appropriate rehabilitation
program approved by the State. Any person who has been reinstated in accordance with this provision
and who is subsequently convicted of a disqualifying offense described In paragraphs (b)(1) through
(8) ofthis section (Table 1 to § 383.51) must not be reinstated.

(b) Disqualification for major offenses. Table 1 to § 383.51 contains a list of the offenses and
periods for which a person Who Is required to have a ClP or COL Is disqualified, depending upon the
type of vehicle the driver is operating at the time of the violation. as follows:

TABLE 1 TO § 383.51
If a drhler
operates a
motor vehIcle
and is
convicted of:

For a first
conVIction or
refusal to be
tested while
operating a
CMV, a person
required to
have aCLP or
COL and a
CLPorCDL
holder must
be disqualified

For a first
Fora first
conviction or convIction or
refusal to be refusal to be
tested while
tested while
operatIng a
operating a
non-CMV; a
CMV
ClP orCDL
transporting
hazardous
holder must
be
materials as
disqualified
deflnedin
§ 383.5, a
from
person

Fora second
conviction or
refusal to be
tested In a
separate
incident of any
combination of
offenses in this
Table while
operating a
CMV, a person
required to

For a second
conviction or
refusal to be
tested in a
separate
incident of any
combination of
offenses In
this Table
while
operating a
non-CMV, a

~.1
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have a CLP or
required to
from operating operating a
aCMVfor CMVfor* * ,., have a CLP or CDLand aCLP
COL and aCLP or CDL holder
***
must be
or CDL holder
disqualified
must be
dIsqualified from operating
from operating a eM" for" 1< •
aCMVfor" " *
Life
3 years
1 year
(1) Being under 1 year
the InHuence of
alcohol as
prescribed by
State law * * ..
Life
3 years
1 year
(2) Being under 1 year
the influence of
a controlled
substance'" .. ~
life
Not applicable 3 years
1 year
(3) Having an
alcohol
concentration of
0.04 or greater
while operating a
CMV· * *
life
3 years
1 year
(4) Refusing to 1 year
take an alcohol
test as required
by a State or
~urisdiclion under
its implied
consent laws or
regulations as
defined in
§ 383.72 ofthis
part'" .., '"
Life
3 years
1 year
(5) Leaving the 1 year
scene of an
accident"
Life
3 years
1 year
1 year
(6) Using the
vehicle to
commit a felony,
olher (han a
felony described
in paragraph (b)
(9) of this table
'f;

p~p..:.

lolLl

CLPorCDL
holder must be
disqualified
from operating
a CMVfor* • *

Life.

lire.

Not applicable.

Life.

Life.

..

Lire.

. .. ..

(7) DrivIng a

1 year

Not applicable 3 years

Life

Not applicable.

CMV when, as a
result of prior
violations
committed

operating a
CMV,lhe
driver's ClP or
COL is revoked.
suspended/or
canceled, or the
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driver is
disqualified from
operating a CMV
(8) Causing a
1 year
fatality through
the negligent
operation of a
CMV, including
but not limited to
the crimes of
motor vehicle
manslaughter,
homicide by
motor vehicle
and negligent
homicide
(9) Using the
Life·not eligible
for 10-year
vehicle in the
commission of a reinstatement
felony involving
manufacturing.
distributing. or
dispensing a
controlled
substance· ,. ,..

Not applicable 3 years

Life

iL~!

Pf~

1I1L1

Not applicable.

Llfe-not eligible Life-not eligible LlfeJnot eligible Life-not eligible
for 10Jyear
for 10-year
for 10-year
for 10-year
reinstatement reinstatement reinstatement
reinstatement

(c) Disqualification tor serious traffic violations. Table 2 to § 383.51 contains a list of the offenses
and the periods for which a person who is required to have a CLP or COL is disqualified, depending
upon the type of vehicle the driver is operating at the time of the Violation, as follows:
TABLE 2 TO § 383.51

For a third or
For a second
subsequent
conviction of any
conviction of any
combInation of
combination of
offenses in this
For a third or
offenses in this
Fora second Table In a separate
subsequent
Table in a separate
conviction of any incident within a 3· conviction of any Incident within a 3combination of year period while combination of year period while
offenses in this
operating a non" offenses In this
operating a nonTable In a
CMV, a ClP or COL
CMV, a ClP or COL
Table in a
separate Incident holder must be separate incident holder must be
within a a-year
disqualified from
within a 3-year disqualified from
period while
operating a CMV, if
operating a CMV) if
period while
the conviction
operating a CMV,
operating a CMV,
the conviction
a person
a person required
results in the
results in the
to have a ClP or
revocation,
revocation,
required to have
cancellationjor
a ClP or COL
COL and aCLP
cancellation, or
If the driver
and a ClP or
suspension of the
or COL holder suspension of the
CLPorCDl
must be
ClPorCOl
COL holder roust
operates a
be disqualified holder's license or disqualified from holder's license or
motor vehicle
and is convicted from operating a non-CMV driving operating a CMV nonpCMV driving
for. f' *
privileges, for'" ,., ...
CMVfor* * * privileges; for * * *
of:
120 days
120 days.
(1) Speeding
60 days
~days
excessively,
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involving any
speed of 24.1
kmph (15 mph) or
more above the
regulated or
posted speed
limit
60 days
(2) Driving
recklessly, as
defined by State
or local law or
regulation,
induding but, not
limited to,
offenses of
driving a motor
vehicle in willful
or wanton
disregard for the
safety of persons
or property
60 days
(3) Making
Improper or
erratic traffic lane
changes
(4) Following the 60 days
vehicle ahead too
closely
(5) Violating State 60 days
or local law
relating to motor
vehicle traffic
control (other
(han a parking
violation) arising
in connection with
a fatal accident
(6) Driving a CMV Iso days
without obtaining
a ClP or COL
(7) Driving a CMV 60 days
Without a CLP or
COL in the
driver's
possession 1
(8) Driving a CMV 60 days
without the proper
class of CLP or
CDl and/or
endorsements for
the specific
vehicle group
being operated or
for the
passengers or

160 days

120 days

120 days.

60 days

120 days

120 days.

600ay8

120 days

120 days.

60 days

120 days

120 days.

Not applicable

120 days

Not applicable.

Not applicable

120 days

Not applicable.

Not applicable

120 days

Not applicable.
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type of cargo
being transported
(9) Violating a
60 days
state or local law
or ordinance on
motor vehicle
raffle control
prohibiting textlng
while driving a
CMV.2
(10) Violating a 60 days
State or local law
or ordinance on
motor vehicle
traffic control
restricting or
prohibiting the
use of a handheld mobRe
telephone while
driving a CMV.2

P~!..,

Not applicable

120 days

Not applicable.

Not applicable

120 days

Not applicable.

1Any individual who provides proof to the enforcement authority that Issued the citation, by the
date the individual must appear in court or pay any fine for such a violation, that the Individual held a
valid CDL on the dale the citation was issued, shall not be goUty of this offense.

2 Driving, for the purpose of this disqualification,means operating a commercial motor vehicle on a
highway. including while temporarily stationary because of traffic, a traffic control device, or other
momentary delays. Driving does not include operating a commercial motor vehicle when the driver has
moved the vehicle to the side of, or off, a highway and has halted in a location where the vehicle can
safely remain stationary.

(d) Disqualification for railroad-highway grade crossing offenses. Table 3 to § 383.51 contains a
list of the offenses and the periods for which a person who is required to have a CLP or COL is
disqualified, when the driver is operating a CMV at the time of the violation. as follows:
TABLE 3 TO §

383.51

For a second conviction For a third or subsequent
For a first
of any combination of
conviction of any
conviction a
offenses In this Table in a combinatIon of offenses In
person required to separate Incident within a this Table In a separate
If the driver is
convicted of
have a CLP or COL 3-year period, a person
incident within a 3-year
operating a CMV In and a CLf or CDL required to have a ClP or period. a pel"$on required
CDl and a CLP or COL to have a CLP or COL and
holder must be
violation of a
holder must be
a ClP or CDl holder must
Federal) State or disqualified from
disqualified from
be disqualined from
local law because operating a CMV
... ...
for'" ....
operating a CMV for'" '" ... operating a CMV for'" '" '"
(1) The driver is not No less than 60 days No less than 120 days
No less than 1 year.
required to always
.'
stop, but fails to slow
down and check that
lracks are clear of
an approaching train
.,. ..,

.. .

..

No Jess than 60 days No less than 120 days

No less than 1 year.

http://www.ecfr.gov/cgi~binltext-idx?c==ecfr&SID=10e6clf75b5a9531e54f6b27847fOa51."
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(2) The driver is not
required to always
stop, but fails to stop
before reaching the
crossing, if the
tracks are not clear

***
(3) The driver is
No less than 60 days No less than 120 days
always required to
stop, but fails to stop
hefore driving onto
the crossing '* ... ...
(4) The driver fails to No less than 60 days No less than 120 days
have sufficient
space to drive
completely through
the crossing without
stopping It It ...
(5) The driver fails to No less than 60 days No less than 120 days
obey a traffic control
device or the
directions of an
enforcement official
at the crossing'" .., ...
(6) The driver fails to No less than 60 days No less than 120 days
negotiate a crossing
because of
insufficient
tot
undercarriage
clearance * * *

No less than 1 year.

No less than 1 year.

No less than 1 year.

No less than 1 year.

(e) Disqualification for violating out-of-SBlYice orders. Table 4 to § 383.51 contains a list of the
offenses and periods for which a person who is required to have a ClP or COL Is disqualified when
the driver is operating a CMV at the time of the violation. as follows:

TABLE 4 TO § 383.51
Fora second
For a thIrd or
Fora first
conviction in a
subsequent conviction
conviction while
separate incident
in a separate Incident
operating a CMV, a within a 1O~year period within a 10-year perIod
person required to while operating a CMV, while operating a CMV,
have a CLP or CDL a person required to
a person required to
and a CLP or COL have a CLP or COL and have a ClP or CDL and
holder must be
a CLP or COL holder
a CLP or COL holder
If the driver operates a disqualified from
must be disqualified
must be disqualified
CMV and is convicted operating a CMV for from operating a CMV from operating a CMV
... ...
for· ,., ...
for* .. *
of* " *
(1) Violaling a driver or No less than 180
No less than 2 years or No less than 3 years or
vehicle out~of-service
days or more than 1 more than 5 years
more than 5 years.
order while transporting year
nonhazardous materials
(2) Violating a driver or No less than 180
No less than 3 years or No less than 3 years or
vehicle out-of-sef\llce
days or more than 2 more than 5 years
more than 5 years.
order while transporting years
hazardous materials as

.
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defined in § 383.5, or
while operaling a vehicle
designed to transport 16
or more passengers,
Including the driver
(67 FR 49756, July 31, 2002. as amended at 68 FR 4396, Jan. 29, 2003; 72 FR 36767, July 5, 2007: 75 FR
59134, Sept 21, 2010; 76 FR 26879, May 9, 2011; 76 FR 75486. Dec. 2.2011; 77 FR 59825. Oct. 1,2012]
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FINNEY FINNEY & FINNEY, P.A.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,

)

Case No. CV-2012-0964

)

Petitioner,

)

PETITIONER'S REPLY BRIEF

)

v.

)
)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)
)

Responden t.

)
)

COMES NOW the Petitioner Raymond Scott Peck and files this
Petitioner's Reply Brief.

The

pr~ry

issue raised by Petitioner

Peck on this appeal of the CDL disqualification, needs properly
framed and considered.
The Petitioner Raymond Scott Peck is a resident of Bonner
County, Idaho and on December 2, 2009 held a driver's license,
which was a Class A CDL.

For the same reasons stated by the Idaho

Supreme Court in Wanner v. State, Dept. of Transp., 150 Idaho
164, 168 (2011) Peck " ... has only one driver's license, a Class A
CDL."

The Title 18 ALS suspension that Peck has served was a

suspension of Peck's " ... driving privileges in toto, while the
PETITIONER'S REPLY BRIEF - 1
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49-335 suspension only applies to a particular subset of driving
privileges, i.e.,

[the] right to operate a commercial vehicle.

Wanner v. State, Dept. of Transp., 150 Idaho at 170.
The evidentiary testing is solely based upon the suspected
criminal conduct.

There is no independent basis for obtaining the

evidentiary testing results upon which Idaho Code § 49-335(2) is
dependent.

The constitutional protections afforded Peck apply to

the evidentiary testing and are the basis for

~plied

consent.

The Respondent asserts in the Respondent's Brief, page 5
(emphasis added) that

~Generally,

Idaho Code § l8-8002A prescribes

the penalties governing all aspects of a motorist's driving
privileges in the event that the motorist submits to, but fails
evidentiary testing. I.C. § 18-8002A(4) (a) .

Idaho's motor

vehicle code prescribes additional consequences which result from
a motorist's ... failing such testing . . . . Idaho Code § 49-335 ...
subject(s) a driver with a CDL to disqualification if the driver
fails a test for alcohol whether the person is operating a
commercial vehicle or not."
Respondent are not accurate.

The descriptive terms used by the
In the event of a failure of

evidentiary testing, Idaho Code § 18-8002A prescribes penalties
that apply to only

~

of a motorist's driving privileges, while

Idaho Code § 49-335 also applies to some of a motor's driving
privileges.

Idaho Code § 49-335(2) provides, as applied to

Petitioner Peck, as follows:
Any person who operates a commercial motor vehicle or who
holds a class A, B or C drivers license is disqualified from
operating a commercial motor vehicle for a period of not
less than one (1) year if the person [ ... ] submits to and
fails a test to determine the drivers alcohol, drug or other
intoxicating substances concentration while operating a
motor vehicle.
PETITIONER'S REPLY BRIEF - 2
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The Respondent asserts in the Respondent's Brief, page 6,
that Federal Regulation, 49 C.F.R. 383.51 results in the
disqualification of Petitioner Peck's CDL.

First, the Petitioner

Peck was not charged with violating Federal Regulation and the
Respondent admits that the Federal Regulation actually only
applies in determining whether a State qualifies for federal
highway funding based upon the driving laws the State enacts.
Second, the Respondent attached as Exhibit 1 to the Respondent's
Brief a copy of 49 C.F.R. 383.51 and placed an asterisk on the
second page.

When one reads the table highlighted by the

Respondent, i t provides that "If a driver operates a motor vehicle
and is convicted of:

(1) Being under the influence of alcohol as

prescribed by State law ***" and then it provides a period of time
of disqualification.

The Petitioner Peck was not convicted of

being under the influence under State law and the CDL
disqualification is not based upon a conviction.

The CDL

disqualification under Idaho Code § 49-335 is based upon the
Petitioner Peck submitting to and failing an evidentiary test for
alcohol.

The table provided by the Respondent as a purportedly

applicable Federal Regulation does not have any provision that
applies to the circumstances involving Petitioner Peck.
The State of Idaho, in adopting Idaho Code § 49-335 went
beyond the conviction provision in the Federal Regulation for
highway funding, and attempted to make the failing of an
evidentiary test a grounds for a one year CDL disqualification.
In order for evidentiary testing to be used, the testing must meet
the "implied consent" requirement as set forth in the Petitioner's
Opening Brief.
PETITIONER'S REPLY BRIEF - 3
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The Federal Regulation cited and urged is irrelevant to the
inquiry in this matter.

Idaho Code § 49-335 is the applicable

provision regarding Petitioner Peck.
The Petitioner Peck does not assert violation of his
constitutionally protective rights based upon void for vagueness
(or ambiguousness) arguments.

The Petitioner Peck asserts that

his constitutional rights are violated by implied consent statutes
when the notice required for the evidentiary testing does not give
any notice of the consequences of Idaho Code § 49-335.

The Notice

actually provided to Petitioner Peck gave contrary statements
compared to the CDL disqualification.

The Idaho Supreme Court in

Wanner, 150 Idaho at 166, framed the issue as follows:
The Notice did not address the situation presented by the
underlying facts of this case: the consequences of refusing
or failing evidentiary testing for the holder of a CDL who
was not operating a commercial vehicle at the time of
contact with law enforcement. This is significant because
I.C. § 49-335(2) provides that a motorist who fails
evidentiary testing is disqualified from operating a
commercial vehicle for not less than one year.
If the issue was only ambiguity, there would be no need for
the application of implied consent for the ALS suspension, as
everyone is deemed to know the consequences of refusing to take or
taking and failing an evidentiary test.

The Buell Court and the

Williams Court (both Court of Appeals decision) did not address
the issues raised by Petitioner Peck and as framed by the Idaho
Supreme Court as to notice of the CDL disqualification
consequences.
The Petitioner Peck disputes the Respondent's assertion in
the Respondent's Brief, Page 9-10 that "Idaho Law does not require
that a driver be informed of every single consequence of the
PETITIONER'S REPLY BRIEF - 4
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failure of an evidentiary testing."

For the ALS suspension to be

upheld, Idaho law does require the driver be infor.med of all the
ALS consequences.

The Peck decision on the ALS only stands for

the proposition that the CDL disqualification consequences do not
need to be given for the ALS suspension to be upheld.

Here, the

Petitioner Peck asserts that for the CDL disqualification to be
upheld, the driver must be infor.med of the CDL disqualification
consequences.

This is because the evidentiary testing is based

upon implied consent.
is no implied consent.

Without accurate and adequate notice, there
Without implied consent, the evidentiary

testing cannot result in a license suspension.
As set forth above and in the Petitioner's Opening Brief,
the decision of the Hearing Examiner sustaining the Notice of
Disqualification should be vacated.

The relief sought is to

reverse the Findings of Fact and Conclusion of Law and Preliminary
Order by denying and/or vacating the disqualification of Peck's
CDL driving privileges, to reinstate the driving privileges, and
for an award to the Petitioner of attorney fees and costs against
the Respondent.
DATED this

day of

2012.

FINNEY, P.A.
Attorney for Petitioner PECK

PETITIONER'S REPLY BRIEF - 5

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the
foregoing was served by U.S. Mail, postage prepaid, this
day of p,~~-, 2012, and was addressed to:
Susan K. Servick
Special Deputy Attorney General
618 North 4~ Street
P.O. Box 2900
Coeur d'Alene, Idaho 83816
Jeff M. Brudie
District Judge
P.O. Box 896
Lewiston, Idaho 83501
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AlW FOR THE COUNTY OF BONNER

RAYMOND SCOTT PECK,

)

CASE NO. CV 2012-00964

)

Petitioner,

)
)

)

~

OPINION ANu ORDER ON
PETInON FOR JUDICIAL
REVIEW

)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)
)

Respondent.

)
)

This matter is before the Court on Petition for Judicial Review of the Idaho
Transportation Department Hearing Officer's Order disqualifying Petitioner Peck from operating

a commercial vehicle for a period of one year pursuant to I.C. § 49-335. The Petitioner is
represented by attorney John A. Finney, The Idaho Transportation Department is represented by
Special Deputy Attorney General Susan K Servick. The Court, having read the Petition and the
briefs of the parties, having reviewed the record herein, having heard oral arguments of counsel.
and being fully advised in the matter, hereby renders its decision.

Peckv, ldaJw Dept. of Transportation
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PROCEDURALBA~KGROUND

On December 2, 2009, Petitioner Peck was stopped within the City of Sandpoint by a

police officer after he was observed committing a traffic infraction. Based on observations made
by the officer during the traffic stoPt Petitioner Peck was arrested on suspicion of driving under
the influence of alcohol (DUI) and transported to the police station where a valid analysis of his
breath produced results of 0.08 or higher blood alcohol content (BAC). Petitioner, who held a

commercial driver's license (CDL) but was not driving a commercial vehicle at the time, was
charged 'l.Vith DUI. In addition, Peck was given notice that bis driver's license would be
suspended, he was issued a temporary non-commercial driver's permit, and bis license was
seized pursuant to statute. 1
Approximately two weeks after being charged with DUl, the Idaho Transportation
Department issued a letter to Peck dated December 15, 2009, informing hlm the Transportation

Department had received notice he had failed BAC evidentiary testing in violation oflC. § 188002 and, pursuant to I.C. § 49-326(1)(A) and I.e. § 49-326(4), his commercial driving
privileges were being withdrawn for a period of one year commencing January 2, 2010. The
letter further informed Peck he could request an administrative hearing regarding the
disqualification.2
In a letter addressed to IDOT and dated December 30, 2009, Peck requested a hearing

regarding the CDL disqualification.3 The hearing, however, was delayed until May 2012.
pending the outcome of Peck's challenge to his ALS suspension. The suspension of Peck's

I The facts in this paragraph were taken from the Court's Opinion in Peck v. State Dept. a/Transportation, 153
Idaho 37; 278 P.3d439 (CtApp.2012).
l Agency Record filed June 29,2012. at Bate Stamp 001.
3 Agencv Record filed June 29, 2012, at Bate Stamp 002.
~
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driver's license pursuant to I.C. § IS-B002A was ultimately affirmed by the Court of Appeals on
April 30, 2012.4

On May 15, 2012, a telephonic hearing regarding Peck!s COL disqualification was held
and! on May 18,2012, the hearing officer entered his written Findings of Facts and Conclusions
of Law and Preliminary Order disqualifying Peck from operating a commercial vehicle for a
period of one year. s On June 5, 2012, Peck filed the above Petition for Judicial Review. The

parties filed briefs in the matter and the Court heard oral arguments of counsel on January 8,
2013.

STANDARD ON JUDICIAL REVIEW
"The Idaho Administrative ProcOOW'e Act (IDAPA) governs the review of ITD decisions
to deny, cance~ suspend, disqualify, revoke, or restrict a person's driver's license. See I.C. §§ 49201,49--330.67-5201(2), 67-5270.'l Williams v. Department o/Transportation, 153 Idaho 380,
385,283 P.3d 127, 132 (Ct.App.2012). When acting in its appellate capacity, this Court is not
to substitute its judgment for that of the agency as to the weight of the evidence presented and
must defer to the agency's findings of fact unless such :findings are clearly erroneous. I.C. § 675279(1). ld. "In other words. the agency's factual determinations are binding on the reviewing

court, even where there is conflicting evidence before the agency, so long as the detenninations
are supported by substantial and competent evidence in the record." ld. [cites omitted].
On petition for judicial review, an agency's decision may be overturned only where its

findings, inferences, conclusions, or decisions: (a) violate statutory or constitutional provisions;
(b) exceed the agency's statutory authority; (c) are made upon 1llllawful procedure; (d) are not
4 Peck requested and received a hearing on his ALS. When the hearing officer affirmed the suspension, Peck fIled a
Petition for Judicial Review. When the district court affirmed the driver's license suspension, Peck appealed the
matter to the Idaho Court of Appeals, which affinned the suspension. See Peck v. State Dept. a/Transportation,
153 Idaho 37, 278 P.3d439 (Ct.App.2012)
S Petitioner Peck's CDL disqualification has been stayed at all times throughout this proceeding.

3
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supported by substantial evidence in the record~ or (e) are arbitrary, capricious, or an abuse of
discretion. I.C. § 67-5279(3). ld. The burden is on the challenging party to demonstrate the
agency's decision erred in a manner specified in I.C. § 67-5279(3) and that a substantial right of
that party has been prejudiced. ld. If a court does not affirm the agency's decision on petition
for judicial review~ "it shall be set aside ... and remanded for further proceedings as necessary."
I.C. § 67-5279(3); Id.

ANALYSIS
Petitioner Peck asserts on petition for judicial review that the disqualification ofms CDL,
based on being charged 'with DUI while driving a non-commercial vehicle, violates both
substantive and procedural due process rights. Petitioner contends that failure to provide a driver
notice that there may be separate consequences to a driver's CDL privileges, prior to requesting
evidentiary testing for alcohol or drugs, violates due process rights. Petitioner's argument,
however, was recently rejected by Idaho's Court of Appeals in his ALS appeal. 6 The Court of
Appeals, while noting the CDL disqualification was not before it as no administrative hearing

had yet occurred, nevertheless spoke to the issue of notice relative to CDL disqualification, it
being necessary given the posture of Peck's due process argument
In Peckv. State, Department ojTransportation, 153 Idaho 37, 278 P.3d 439
(CtApp.2012), the Court stated, "Peck claims violations of due process because ... the advisory
form did not contain infonnation regarding a driver's disqualification from operating a
commercial vehicle, Idaho Code § 49-335(2), which results from failing a BAC test." ld. at 445,
The Court found no merit in the argument stating,
In regards to whether Peck was afforded procedural due process relating to his
license suspension by the notice actually given, Peck does not argue the notice of
6 Peck v.

State, Dept. o/Transpol't(ltion, 1S3 Idaho 37, 278 P.3d 439 (2012).
4
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suspension advisory form was ambiguous or did not completely advise him of his
rights and duties under section IS-8002A. In fact, the advisory form specifically
provided all information required by section 18-8002A and gave him notice of
the license suspension and the procedures afforded to him to challenge it. Neither
section 18--S002A nor due process requires an officer to iMom a person subject
to license suspension oillie consequences regarding a separate disqualification
under section 49-335(2). The notice of consequences contained in section 188002A (and reflected in the advisory form) is not deficient simply because it did
not inform Peck of consequences under a different statute. See Buell 'V. Idaho
Dep't o/Transp./ 151 Idaho 257, 264, 254 P.3d 1253,1260 (Ct.App.2011)
(holding a person with a CDL is presumed to have knowledge of the laws
governing CDLs, and therefore, Buell "was presumed to know that the
disqualification of his CDL was in addition to any suspensions he received under
[Title 18]"); Thompson 'V. State, 138 Idaho 512, 516, 65 P.3d 534, 538
(Ct.App.2003) (rejecting an argument that the police officer was obligated to give
a driver advice regarding all consequences of taking a breath test, not just those
delineated in section 18-8002A). Therefore! Peck's due process rights were not
violated.

Peckv. State, Department ojT'1'ansportation, 153 Idaho 37, 278 P.3d 439, 455(Ct.App.2012).
Idaho's Court of Appeals has consistently held that due process does not require a police
officer to inform the holder of a CDL that there may be separate CDL consequences for failing
or refusing breath testing prior to such testing being done. 7 "'A holder of a CDL is presumed to
have knowledge of the laws governing CDLs.': Williams v. State Department o/Transportation,
153 Idaho 380, 283 P.3d 127 (Ct.App.2012), citing Wilson v. State, 133 Idaho 874, 880, 993 P.2d
1205 (Ct.App.2000). II As stated by the Court in Williams, and of equal applicability here, I.e. §
49-335 specifies with sufficient clarity and definiteness what conduct is prohibited and the

Petitioner cites the Court to In the Matter a/Virgil, 126 Idaho 946,895 P.2d 182 (Ct.App.l995) and In the Matter
a/Griffiths, 113 Idaho 364,744 Pold 92 (1987) for the holding that a driver must be completely advised of the
consequences of failing or refusing to submit to evidentiary testing for Du!. The cases cited by Petitioner are
distinguishable, as those cases address the notice requirement under lC. § IS-8002A, not lC. § 49-335. Idaho's
Court of Appeals aJready found Petitioner Peck receiYed the notice required under I.C. § 18-8002A. [see 153 Idaho
37]. Petitioner also cites 1be Court to Wanner v. State, DepfJ'l'tlnent o/Transportation, 150 Idaho 164,244 P.3d 1250
(2011) in sUpport of his position that notice of the consequences to a CDL must be provided prior to requesting BAC
testing. Petitioner, however. appears to misinterpret the Wan1'ler holding, which did not address what is statutorily
required before disqualification under I.C. § 49-335 may oeeur, as the Court found Wanner had not yet exhausted
his administrative remedy having not yet requested a hearing relative to his CDL disqualification.
8 See also Buell'll. Idaho Department o/Trarrsportatio1'l.; 151 Idaho 257, 254 PJd 1253 (Ct.App.2011) and Wanner
v. State Department o/Transportation, 150 Idaho 164.244 PJd 1250 (Ct.App.2011).
7
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consequences of participating in such conduct, and does so such that a person of oommon
intelligence could understand. IIBecause [the holder of a CDL] is presumed to have knowledge
that I.e. § 49-335 governs eDL disqualification, his argument that I.e. § 18-8002 did not inform

him. of the eDL consequences of a failed test are without merit." Williams at 283 P.3d 137-138.
While Idaho's Appellate Courts have addressed the issue to a limited extent, Wyoming's
Supreme Court has stated quite concisely the reasoning behind why notice as to every
consequence relative to DUI evidentiary testing is not required. Wyoming and Idaho have
substantially identical implied consent statutes and both states statutorily mandate the specific
information that must be provided to drivers regarding the consequences of refusing or failing
DUl evidentiary testing.. Addressing disqualification of a CDL for refusing or failing
evidentiary testing for DUl arrest, even though a driver was not operating a commercial vehicle,
the Wyoming Supreme Court in Escarcega v. Wyoming Department o/Transportation, 153 P.3d
264 (Wyo.2007) stated,
It would be impractical to require that an arresting officer convey all the
information in both statutory schemes to an arrestee before requesting a
specimen for chemical testing. The implied consent and various driver's license
statutes contain multiple interrelated provisions for penalties that may be
heightened or vary according to the ciroumstances of each violation. To require
a detailed recitation of all statutory penalties involved in a traffic stop would be a
misuse oflaw enforcement resources and would not serve the purpose of the
implied consent statutes. The implied consent law was intended as a
complement to the DWUI starute and was designed to facilitate tests for
intoxication. not to inhibit the ability of the state to keep drunk drivers off the
road. Chastain, 594 P.2d at 461.
Implied consent is, by nature, implied in law, Merely by choosing to drive a
motor vehicle on the roads of this state, a driver agrees to submit to chemical
testing in the event of his arrest for DWl..JI. The consequences for refusing [or
failing] a chemical test are published law, of which every citizen is presumed to
have knowledge. See Cheek 17_ UnitedStates, 498 U.S. 192~ 199, 111 S.Ct. 604,
609, 112 L.Ed.2d 617 (1991). The Legislature has created a few limited
exceptions to that rule by requiring that specific warnings be given to drivers in
cert.ain situations before penalties can be imposed. Appellant here was given the
6
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precise warning required by the applicable statutes for a driver stopped in a noncommercial vehicle. He was entitled to no more and no less.

Escarcega v. Wyoming Department a/Transportation, 153 P.3d 264,270 (Wyo.2007).
The DUI statutory scheme enacted by Idaho's legislature, like that of Wyoming's,
contains "multiple interrelated provisions for penalties that may be heightened or vary according
to the circumstances of each violation." Idaho Code § 49-335, which provides for
disqualification and penalties relative to commercial driver's licenses, is referenced within le. §
18-8005 ofIdaho's DUI statutory scheme, However, the legislature chose not to reference I.C. §
49-335 within the mandatory notice provision provided in I.C. § 18-8002A(2). Idaho's
legislature set forth in I.C. § 18-8002A(2) the specific consequences a driver must be informed
about prior to a law enforcement officer's request that a driver perform evidentiary testing
subject to a DUI arrest. While the notification may not cover all potential consequences of
refusing to submit to evidentiary testing or of failing evidentiary testing. it is all that Idaho's
legislature has required; no more and no less.
Petitioner also argues that disqualification ofms CDL privilege pursuant to I.e. § 49-335
'violates substantive due process rights.

The United States and Idaho Constitutions protect against state deprivation of a
person's "life, liberty, or property, without due process oflaw." U.S. CONST.
amend. XIV> § 1; IDAHO CONST. art. I, § 13. In order to prevail on a
substantive due process claim, the state action that deprives a person of life,
liberty, or property must be arbitrary, capricious, or without a rational basis.
Pace v. Hymas, 111 Idaho 581. 586, 726 P.2d 693,698 (1986). Conversely, a
substantive due process violation will not be found if the state action "bear[s] a
reasonable relationship to a permissible legislative objective." McNeely 'V. State,
119 Idaho 182, 189,804 P.2d 911,918 (Ct.App,1990) (citing State v. Reed, 107
Idaho 162, 167,686 P.2d 842,847 (Ct.App.I984)),

Williams v. State, Dept. a/Transportation, 153 Idaho 380, 283 P,3d 127,138 (Ct.App.20l2).
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Petitioner argues there is no legitimate state concern that is met by imposing
disqualification of his CDL privileges where he was not operating a commercial vehicle at the
time of his arrest for DUl, However, Petitioner cites the Court to no law in support ofhia bare
allegation that there is no rational or reasonable basis for disqualifying a driver from holding a
CDL when the driver refuses or fails BAC, Idaho has long recognized the strong public interest

in keeping its roadways safe and free of intoxioated drivers who pose a risk to themselves and
others. As stated by the Williams Court:

In Buell, this Court stated ''the remedial purpose ofI.C. § 49-355 is to provide for
the safety of the public by removing problem drivers ... through disqualification."
Buell, 151 Idaho at 261, 254 P.3d at 1257 (citing Statement of Purpose, SB 1001
(1989)). Here, as in Buell, the reason for the deprivation is public safety, one of
the legislature's highest priorities. Removing a problem driver from the roadways
in order to protect public safety is rationally related to a lifetime CDL
disqualification for driving offenses occurring while driving a non-commercial
vehicle. Williams has failed to demonstrate that I.C. § 49-335 may be
characterized as arbitrary or that the statute bears no rational relationship to any
legitimate legislative objective.
Williams, 153 Idaho 380, 283 P.3d at 138.

As in Williams, Petitioner Peck has failed to demonstrate that I,C. § 49-335 is arbitrary

or that it bears no rational relationship to any legitimate legislative objective. Therefore,
Petitioner~s assertion that his substantive due process rights were violated is without merit.

ORDER
The hearing officer's finding and Order that Raymond Peck is disqualified from
operating a commercial motor vehicle for one year is hereby AFFIRMED.
Dated this - ' - day of February 2013.
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CERTIFICATE OF MAU.LNG
I hereby certity that a true copy of the foregoing OPINION AND ORDER was:

~~ a/

./' hand delivered via court basket, or

_ _ mailed, postage prepaid; by the undersigned at Lewiston, Idaho, this
Februaf<Y,2013,to:

JolmFinney
Fax: (208) 263-8211
Susan Servick
Fax: (208) 667-1825
Bonner County Clerk of the Court
FAX: (208)-265-1447 ___
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JOHN A. FINNEY
FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Phone:
208-263-7712
Fax:
208-263-8211
ISB Nos. 5413

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
RAYMOND SCOTT PECK,

)

Case No. CV-2012-0964

)

Appellant/Petitioner,
v.

)
)

NOTICE OF APPEAL

)

I.A.R. 17

)

STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION,

)
)
)
)
)

Respondent/Respondent.

Category: L.4.
Fee:
$101.00

TO: THE ABOVE NAMED RESPONDENT STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION, THE PARTY'S ATTORNEY SUSAN K. SERVICK, AND THE
CLERK OF THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant RAYMOND SCOTT PECK appeals

against the above named Respondent STATE OF IDAHO, DEPARTMENT OF
TRANSPORTATION, to the Idaho Supreme Court from the Opinion And
Order On Petition For JUdicial Review, entered in the above
entitled action on February 4, 2013, the Honorable Jeff M.
Brudie, presiding.
2.

That the party has a right to appeal to the Idaho

NOTICE OF APPEAL - 1
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Supreme Court, and the decisions or orders described in paragraph
1 above are appealable orders under and pursuant to Rule 11(f),
I.A.R.
3.

A

prel~nary

statement of the issues on appeal which

the Appellant intends to assert in the appeal; provided, any such
list of issues on appeal shall not prevent the Appellant from
asserting other issues on appeal, includes:
(a)

Was the Petitioner fully informed of the

consequences of testing conforming to due process (procedural) for
a CDL disqualification?
(b)

Is there a legitimate state concern conforming to

due process (substantive) met by disqualifying the Petitioner's
CDL when he was not operating a commercial vehicle at the time of
the conduct?
4.

Has an order been entered sealing all or any portion of

the record? NO.
5.

If so, what portion? N/A.

(a)

Is a reporter's transcript requested?

(b)

The appellant requests the preparation of the

YES.

following portions of the reporter's transcript in BOTH hard copy
and electronic format:

The reporter's standard transcript as

defined in Rule 25(c), I.A.R., specifically including but not
limited to argument on January 8, 2013.
6.

The appellant requests the following documents to be

included in the clerk's record in addition to those automatically

NOTICE OF APPEAL - 2
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included under Rule 28, I.A.R.:
7.

All filings in the matter.

The appellant requests the following documents, charts,

or pictures offered or admitted as exhibits to be copies and sent
to the Supreme Court:

8.

All.

I certify:
(a)

That a copy of this notice of appeal has been

served on the reporter of whom a transcript has been requested as
named below at the address set out below:
Name and address: Nancy Towler, P.O. Box 896, Lewiston, Idaho
83501;
(b)

That the clerk of the district court has been paid

the estimated fee for preparation of the reporter's transcript in
the sum of $200.00;
(c)

That the clerk of the district court has been paid

the estimated fee for preparation of the clerk's record in the sum
of $100.00;
(d)

That the appellate filing fee has been paid in the

amount of $101.00.

(e)

That service has been made upon all parties

required to be served pursuant to Rule 20.
Dated this

day of March, 2013.

;JOHN A. FINNEY
1/
FINNEY & FINNEY, P. A.

I FINNEy

Attorney for Appellant
RAYMOND SCOTT PECK
NOTICE OF APPEAL - 3

0128

CERTIFICATE OF SERVICE
I hereby certify that true and correct copies of the
served by deposit in u.S. mail, postage prepaid,
' -day of March, 2013 and were addressed to:

fo~egoin~~ere
th~s

Susan K. Servick
Special Deputy Attorney General
618 North 4~ Street
P.O. Box 2900
Coeur d'Alene, Idaho 83816
Nancy Towler, Court Reporter
P.O. Box 896
Lewiston, Idaho 83501

By:

NOTICE OF APPEAL - 4
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TO:

Clerk of the Court
Bonner County District Court
215 South First Avenue
Sandpoint, Idaho 83861

CASE NO.
(

( Raymond Scott Peck
(

( vs.
(
(
( State of Idaho, Department of
( Transportation

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on March 28,2013, I, Nancy K. Towler,
C.S.R., lodged a transcript of 18 pages in length for the above-referenced
case with the District Court Clerk of the County of Bonner in
the First Judicial District.
Included therein: Appellate Argument, January 8, 2013

235
Lewiston, Idaho 83501
(509) 780-8495

01:l0

BONNER COUNTY
Transcript Payment Voucher

REPORTER'S NAME: Nancy K. Towler
ADDRESS: 235 Larkspur Lane
Lewiston, Idaho 83501

CASE NAME: Raymond Scott Peck vs. State of Idaho, Department of
Transportation, Case No. CV12-00964.

# of pages

Rate

Total

18

$3.25

$ 58.50

County of Bonner
State of Idaho

)
)

The undersigned, being duly sworn, deposes that the within is a fully itemized,
true and correct account against Bonner County, Idaho; that the same is justly due, and
that no part thereof has been paid.

SIGNED:
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IN THE SUPREME COURT OF THE STATE OF IDAHO

RAYMOND SCOTT PECK,
Plaintiff/ Appellant,
vs.

)
)
)
)
)
)

SUPREME COURT NO. 40808-2013
CLERKS CERTIFICATE

STATE OF IDAHO, DEPARTMENT OF )
TRANSPORTATION
)
)
Defendant/ Respondent
)

------------------------)
I, Marie Scott, Clerk of the District Court of the First Judicial District of the State of
Idaho, in and for the County of Bonner, do certify that the foregoing Record in this cause
was compiled and bound under my direction and is a true, correct and complete Record of
the pleadings and documents requested by Appellant Rule 28.

IN WITNESS WHEREOF, I
hereunto set my hand and affixed the seal of the
said Court this
of ~~~--.J 2013.

MARIE SCOTT
Clerk of the District Court

Clerk's Certificate
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IN THE SUPREME COURT OF THE STATE OF IDAHO

RAYMOND SCOTT PECK,
Plaintiff / Appellant,
vs.

)
)
)
)
)
)

SUPREME COURT NO. 40808-2013
CLERKIS CERTIFICATE OF EXHIBITS

STATE OF IDAHO, DEPARTMENT OF)
TRANSPORATION
)
)
Defendant / Respondent.
)

I, Marie Scott, Oerk of the District Court of the First Judicial District of the State of
Idaho, in and for the County of Bonner, do hereby certify that the following is offered as
the Clerk1s exhibit on appeal:
NONE
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
day of
2013.
said Court this
Marie Scott
Clerk of the District Court

Certificate of Exhibits

IN THE SUPREME COURT OF THE STATE OF IDAHO
RAYMOND SCOTT PECK,

)
)
Plaintiff-Appellant,
)
)
)
vs.
)
)
STATE OF IDAHO, DEPARTMENT OF )
TRANSPORTATION
)
)
Defendant- Respondent.
)

SUPREME COURT NO. 404808-2013
CLERK'S CERTIFICATE
OF SERVICE

1, Marie Scott, Clerk of the District Court of the First Judicial District of the State of Idaho, in and

for the County of Bonner, do hereby certify that I have personally served or mailed, by U.s.
Postal Service, one copy of the CLERK'S RECORD to each of the Attorneys of Record in this
cause as follows:
MR. JOHN A. FINNEY
120 EAST LAKE STREET, SUITE #317
SANDPOINT, ID 83864

MS. SUSAN K. SERVICK
P.O. BOX 2900
COEUR D' ALENE, ID 83816

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this . SC~ "day of April, 2013.

Marie Scott
Clerk of the District Court

Certificate of Service

